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COMES NOW, the Colorado Municipal League (the “League”) by its
undersigned counsel, pursuant to Rule 29, Colo. App. R., and files this brief as
amicus curiae in support of Defendant-Appellee, the Town of Marble (the
“Town”).

STATEMENT OF ISSUES ON APPEAL

The League hereby adopts and incorporates by reference the Statement of
Issues on Appeal in the Answer Brief of the Town.

STATEMENT OF FACTS AND OF THE CASE

The League hereby adopts and incorporates by reference the Statement of
Facts and of the Case in the Answer Brief of the Town.

SUMMARY OF ARGUMENT

The Colorado Open Meetings Act requires jurisdictions that provide notice
of their meetings by posting to include with such posting “specific agenda
information where possible.” §24-6-402(2)(c) C.R.S. At issue in this appeal is
whether the Town of Marble complied with this requirement.

In this case, the Town of Marble included with its posted meeting notice
specific agenda information for an upcoming regular Town Board meeting. The
posted agendé included all information available to the Town clerk at the time she

prepared the_meeting agenda for posting. The League respectfully urges that the



Town included with its posting all agenda information it was “possible” to include,
as that term is reasonably construed according to its plain and ordinary meaning.

Appellants urge this Court to read into the Colorado Open Meetings Act a
role for meeting agendas in jurisdictions that post their meeting notices, that would
limit the discretion of such public bodies to discuss or take action on any matter
not specifically identified in the posted agenda. This is a requirement that the
General Assembly has not seen fit to adopt directly; the League respectfully urges
this Court not to read it into the law.

ARGUMENT

I INTRODUCTION '

The Colorado Open Meetings Act (COMA) §24-6-401-402 C.R.S., provides
openness, notice, minutes and executive session requirements for meetings of state
and local public bodies, including municipal governing bodies, such as the Marble

Town Board.

COMA'’s requirements concerning notice of meetings are set forth in §24-6-

402(2)(c) C.R.S., which provides:

Any meeting at which the adoption of any proposed
policy, position, resolution, rule, regulation, or formal action
occurs or at which a majority or quorum of the body is in
attendance, or is expected to be in attendance, shall be held only
after full and timely notice to the public.



“Full and timely notice” is not defined in COMA, but Colorado courts have held
that this is a “flexible standard,” aimed at providing fair notice to the public.

Benson v. McCormick, 195 Colo. 381, 383, 578 P.2d 651, 653 (1978); VanAlstyne

v. Pueblo Housing Authority, 985 P.2d 97, 100 (Colo. App. 1999). Without

foreclosing other potential forms of notice, COMA provides that notice by posting
will be “deemed” full and timely notice. §24-6-402(2)(c) C.R.S.

In addition to any other forms of full and timely notice, a local
public body shall be deemed to have given full and timely
notice if the notice of the meeting is posted in a designated
public place within the boundaries of the local public body no
less than twenty-four hours prior to the holding of the meeting.
The public place or places for posting such notice shall be
designated annually at the local public body’s first regular
meeting of each calendar year. The posting shall include
specific agenda information where possible. Id.

Here, the Town of Marble provided notice by posting of the date, time and
location of an upcoming regular meeting of the Town Board. As required by
COMA, the Town’s posting also included specific agenda information.

Consequently, this appeal is not about whether the Town included specific

agenda information in its notice posting. There is no question that the Town did



so. Rather, this appeal focuses on whether the Town’s meeting notice was
defective, because it was “possible” to have included additional specific agenda
information in the posting.

The resolution of this question is important, because COMA provides that a
formal action of a local public body (such as the decision of the Marble Town
Board to terminate one aspect of the Tomb of the Unknowns project) is not valid
unless it occurs at a meeting that meets COMA requirements, including the
requirement for proper notice. §24-6-402(8), C.R.S. Appellants are seeking to
invalidate a 4-1 vote of the Town Board with which they disagree, by arguing that
it was “possible” to have included additional specific information in the posted
agenda. They argue, in essence, that, because it was possible, before the meeting,
to envision the Board taking a vote on whether to permit a permanent structure in
the Town park, as part of the Tomb of the Unknowns project, and because the
agenda did not specifically forecast such a possibility, the Board’s action violated
the Colorado Open Meetings Act and must be overturned.

The District Court dismissed Appellant’s complaint. The League

respectfully urges this Court to affirm the decision of the District Court.



II.  Appellants urge a construction of COMA'’s agenda posting requirement
that is contrary to the plain meaning of the statute and leads to an
unreasonable, absurd result; this Court should reject such a

construction.
Read in light of its evident purpose, COMA’s somewhat colloquial
requirement that posted notice of a meeting include specific agenda information

“where possible” §24-6-402(2)(c) C.R.S., may reasonably be read to require that

27 &<

the posting include such agenda information “when possible,” “to the extent

possible” or “if possible.” Nothing in COMA suggests that this language 1s
intended to provide public entities with direction as to the location of their notice
posting.

This section may also reasonably be read to define a particular point in time
when its obligation must be met. The obligation is described in terms of what must
be included with the posting of other meeting information. Thus, it is reasonable
to presume that what must be included with such a posting is whatever specific
agenda information it was “possible” to include, as of the date of posting. To the
extent the person preparing the agenda is informed that discussion or action on a
topic is planned for the meeting, prior to time that agenda information is posted,
appropriate agenda information should be included in the posting, because it is
reasonably “possible” to do so. And that is exactly what the Town of Marble did

in the case at bar.



In construing the word “possible” in the context of COMA’s agenda posting
requirement, several well established rules of construction are helpful. First among
these is that courts are guided by legislative intent, and “to discern that intent
‘[courts] afford the statutory language its ordinary and common meaning.’"

Normandin v. People, 91 P.3d 383, 386 (Colo. 2004) quoting: Telluride Resort &

Spa, L.P. v. Colo. Dep't of Revenue, 40 P.3d 1260, 1264 (Colo. 2002); Bd. of

County Comm’rs. of Costilla Co. v. Costilla Co. Conservancy Dist., 88 P.3d 1188,

1193 (Colo. 2004) (words in COMA to be given their “plain and ordinary”
meaning). It is presumed in such construction that the General Assembly intends a

just and reasonable result, §2-4-201(1)(c) C.R.S.; Bd. of County Comm'rs of Park

County v. Park County Sportsmen’s Ranch, LLP, 45 P.3d 693, 711 (Colo. 2002);

In re marriage of Roosa, 89 P.3d 524, 528 (Colo. App. 2004) and one that is

“feasible of execution.” Section 2-4-201(1)(d), C.R.S.
The word “possible” has been defined as “being within or up to the limits of
one’s ability or capacity as determined by nature, authority, circumstances or other

controlling factor” Webster’s Third International Dictionary of the English

Language Unabridged, Merriam-Webster, Springfield, Mass. (3rd ed. 1993), and as

“capable of happening. . . capable of occurring or being done without offense to

character, nature or custom,” American Heritage Dictionary of the English

Language, Houghton-Mifflin, Co., Boston, Mass. (4th ed. 2000), as well as a thing



“that may or can exist, be done, or happen; that is in a person’s power, that one can

do.” Shorter Oxford English Dictionary on Historical Principles, Vol. 2, n2,

Oxford Univ. Press, Oxford (5" ed. 2002).

In the case at bar, the record reveals that the posted notice of meetings was
regularly prepared by the town clerk. Rec. pps. 122-123 (testimony of Town clerk
Karen Mulhall). Asl of the time that the meeting notice for the January 8, 2004
regular Town Board meeting was posted (along with agenda information) trustee
Sidelinger had not decided to make a motion to terminate Town involvement in the
permanent structure aspect of the Tomb of the Unknowns project. Rec. pps. 73-75;
78 (testimony of Mayor Hal Sidelinger). Having not formed the intention to make
his motion, Sidelinger, of course, had not requested that such a topic be included in
the agenda as of the date of posting. Rec. pps. 78 ( Testimony of Mayor Hal
Sidelinger); 154-155 (testimony of Town clerk Karen Mulhall). Indeed, as the trial
court observed in its order, “Sidelinger had no preconceived intent nor planned to
make the motion to withdraw support of the TOU project prior to the discussion

which occurred at the meeting.” Darien, et. al., v. Town of Marble, et. al.,

Gunnison County District Court, No. 04CV10, Findings of Fact, Conclusions of
Law and Order, February 2, 2005 (Order), at p. 13 (attached as Appendix A).
By requiring that specific agenda information be included with the posting

only “where possible,” the General Assembly obviously contemplated that there




would be circumstances when posting of such information would not be possible.
According the term “possible” its ordinary and common meaning, it is reasonable
to assume that one of those occasions would be when no one requests that a
particular matter be agendized prior to posting of the notice. It would be
unreasonable and absurd to assume that the General Assembly intended its
language to require those charged with posting meeting notice and agenda
information to perform the impossible task of including in such posting
information of which they are unaware. As Colorado courts have said, no
provision of law should be interpreted in a way that requires an impossible task.

People v. Interest of K.M.J., 698 P.2d 1380, 1382 (Colo. App. 1984); accord:

Brady v. City of County of Denver, 181 Colo. 218, 220, 508 P.2d 1254, 1256

(1973).

Here, the Town posted specific agenda information as part of its notice, to
the extent such information was available, at the time of posting. To paraphrase
the definition of “possible” quoted above, the Town included with its posting
specific agenda information to the extent that it was within the ability or capacity
of the Town to do so. In short, the Town complied with the requirements of

COMA, as reasonably construed.



III. Appellants invite this Court to read into COMA a role for meeting
agendas that the General Assembly has not seen fit to enact; this Court
should decline the invitation.

In determining the extent of the obligation imposed by COMA’s
requirement that posted notice include specific agenda information “where
possible,” §24-6-402(2)(c) C.R.S., it is worth considering what the General
Assembly has not chosen to make an obligation under COMA.

The General Assembly might have made it the law of the state of Colorado
that “full and timely notice” must include a detailed agenda, listing all topics and
all potential actions to be considered at an upcoming meeting. But this General
Assembly has not done. Indeed, except in the case of notice by posting (and then
only “where possible”), legally sufficient notices of meetings under COMA are not
expressly required to include any agenda information whatsoever.

The General Assembly might also have made it the law of the state of
Colorado that a state or local public body be limited to taking action only on those
topics and only to the extent specifically identified in its agenda. And the General
Assembly might adopt exceptions to this requirement, perhaps applicable in cases
of bonafide emergencies, where it was “impossible” to foresee the necessity for

consideration of a particular topic. But this also, significantly, the General

Assembly has not done.



Yet, in this appeal, Appellants essentially invite this Court to read into
COMA precisely these requirements, at least for those jurisdictions that post their
meeting notices. The League respectfully urges this Court to decline the invitation.
The decision of whether or not to insert into COMA these dramatic new
requirements is appropriately left to the General Assembly, following full debate
on the numerous public policy considerations that would pertain.

Appellants here seek to elevate the requirement that notice by posting
include specific agenda information “where possible” into a sweeping requirement
that public bodies that choose this form of notice be barred from virtually any
discussion or action not specifically forecast in their previously posted agenda. As
no agenda informaﬁon at all need be part of “full and timely notice” of meetings
by publication, or by any other means, this construction would require courts to
presume that the General Assembly intended application of this severe limitation
on legislative prerogative to depend entirely upon the form of notice chosen by the
public body. This is completely ridiculous, an absurd result, and one obviously at
odds with the well established rule of construction that “a statutory interpretation

leading to an illogical or absurd result will not be followed.” Frazier v. People, 90

P.3d 807, 811 (Colo. 2004); accord: Bd. of County Comm’rs of Costilla Co. v.

Costilla Co. Conservancy Dist., 88 P.3d at 1193; Concerned Parent of Pueblo Inc.

10




v. Gillmore, 47 P.3d 311, 313 (Colo. 2002) (forced or strained construction of
statute to be avoided, as well as construction that leads to an absurd result).

The League respectfully urges a more practical, reasonable construction of
the agenda posting requirement in §24-6-402(2)(c) of COMA. The statute may
reasonably be read as reflecting the desire of the General Assembly, while not
wishing to define or limit other forms of notice that would qualify as “full and
timely” under COMA, to merely add a somewhat relaxed agenda posting
requirement to the law, applicable only to those jurisdictions that choose to provide
notice of their meetings by posting. However, even in these jurisdictions, posting
of specific agenda information isn’t mandatory; it is only required when it is
reasonably “possible” to include such information with the posting.

A reasonable interpretation of this requirement is that the General Assembly
was simply expressing its desire that posted meeting notices include agenda
information, as discussed above, to the extent such agenda information has been
determined at the time of posting. The General Assembly quite reasonably might
have decided not to extend such a requirement to jurisdictions that choose to
provide notice of their meetings by publication, due to consideration of local fiscal
impact (such impact could be pétentially significant, especially for smaller towns,
which would be obliged by such a mandate to regularly purchase far more column

inches of legal advertising from the local paper), as well as practicality (insofar as

11




publication deadlines for local papers are often well in advance of a meeting; thus,
at a time when much of the agenda may still be undetermined). Simply requiring
that this information be included with a posted notice, on the other hand, would not
have the same fiscal impact, and could well provide some additional, useful
information to the public. Itis evident in the General Assembly’s choice of words
that it did not want this modest agenda posting requirement to be burdensome on
the government. That is why, rather than requiring specific agenda information in
all forms of notice, or tying public bodies to their agendas, the General Assembly
simply required that agenda information accompany only posted notice, and then
only when “possible.”

It would be inconsistent with this intent to permit COMA'’s agenda posting
requirement to become a device that those on the losing side of a local political
dispute may use to overturn votes with which they disagree, by identifying ways in
which it was “possible” for posted specific agenda information to have been even
more specific.

In the construction of statutes, courts consider the consequences that flow

from a particular construction. Common Sense Alliance v. Davidson, 995 P.2d

748, 755 (Colo. 2000). It is worth considering where the requirements that
Appellants urge this Court to read into COMA would lead. One can envision

numerous, interminable arguments in public meetings about whether the posted

12




agenda was “specific” enough to permit a proposed course of discussion or action,
while public entities scramble to avoid this unfortunate scenario either by
switching to some form of notice other than posting, or by posting in advance huge
lists of potential topics and actions, in an effort to preserve the body’s opportunity
to act.

As noted above, nothing in §24-6-402(2)(c) C.R.S., or elsewhere in COMA,
indicates that the General Assembly intended to elevate posted specific agenda
information to a condition precedent to lawful discussion or action under COMA.

CONCLUSION

Under the facts of the present case, it is reasonable to conclude, as the trial
court did, that the Town of Marble’s actions reveal no violation of the Open
Meetings Law.

Here the Town timely posted notice of the date, time and location of its
upcoming January 8, 2004 regular Town Board meeting. As part of its posted
notice, and as required by COMA, this notice included all of the specific agenda
information of which the official who handled the posting for the Town was aware,
when the notice was posted. Nothing in the record indicates that the Town was
acting in bad faith by éeeking to evade or manipulate the nétice requirements of

COMA in order to mislead the public.

13




COMA provides a severe penalty for violation of its terms. Actions tainted
by violations, including failure to provide the proper advance notice of meetings,
are void. The League respectfully urges that neither the language of COMA, nor
the actions of the Town of Marble in this case require such a sanction, in the case
at bar.

WHEREFORE, for the reasons stated herein and in the Answer Brief of the
Town of Marble, the decision of the trial court should be affirmed.

Respectfully submitted this 5& day of September 2005.

COLORADO MUNICIPAL LEAGUE

Geoffrey T. Wilson, Esq., #11574
1144 Sherman Street

Denver, Colorado 80203
303.831.6411
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APPENDIX A
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District Court '
Gunnisen Gounty, State of Colorado
200.Eas! Virginia Avenue
Gunnison, CO 81230

Telephone; (970) 641-3500

Fax: (970) 641-6876 ~ -

-

A COURT USE ONLY 4

Piaiiitiffs: LARRY DARIEN; DANA DARIEN; TOM Case No.: 04CV10
WILEIAMS: -and DAN BRUMBAUGH
Div.: 2

Defeudants THE TOWN-OF MARBLE .COLORADO, a
body. corporate; THE TOWN COUNCIL OF THE. TOWN |
OF MARBLE; and HAL, S!DEL!NGER and ROBERT .
PETTIJOHN, in their official capac!tles a8s members of the
TOWN COUNC!L B

" FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

- This matter came on: for.é bénch trial on Monday, January 24. Appearing for
Plaintiffs were Danielsén and Santarelli, Apbe_aring for Defendants were Caloia and
Geigér. The Court heard evidence froi Plaintitf Dana Darien, Defendant Hal
Sidé{?nger. the prn Clerk and Manager, Karen Mulhall, Chris Side!ingér. Tom
Williims, Dr. Vincent Savage, Loyal Leavenworth, Stave Finn, Connie Manus, Hank

VanSchaack, and Bettie Lou Gilbert,
The issue before the-Court is thé sufficiency of the notice posted by the

Defendant Towﬁ of: Marble..;qrio: toits J,anuary 8, 2004 régular meeting of tﬁe :fdwa of . ,

Marble Board of Trustees. The issue is a question of interpretation of Colorado Revised

Stam&e.2‘4-6~401 et seg. iﬁ partic;ular”is the J'ssua' of the language set forth in C.R.S. §



) Tﬁa Court hareby finds, concludes and orders as follows:

_' 1. The Marble q_ﬁar(y was the quarry for a number of well-known marble |
blildings and monumerits including the Tomb of the Unknowns in Arlington National
Cemetery. ' |

2. Sietra Minerajs Corporation, at the time the quarry operator, through its
president, Rex Loesby, approached the Town of Marble along with others inc!udin§
the Marble Historical Society about possible participation by the Town in a project to
replace the Tomb of the Unknowns, frequently referred to in various.documents as

The TOU project. There was aiso discussion of having a second quarry black

removed as msurance with the passibmty that it could be left in the Town of. Marbta.

. 3. . The historic Mm Site Is now in the ownersmp of the Town and is known as.

the Mill Site.Park. .
4. Therewasa proposai pressnted by Rex Laesby and others that the two

marble blocks be piacac'!'- at-the Miﬂ-"Site Park and potentially the site would be used
for finishing the blocks and/or as a permanent display lo{:ation for the second

replacement block.

. 5, - Rex Loasby famaﬂy presanted this to the Board at the October 2’“’ 2003

Tewn of Marble Board of Trustees meeting.
6. There was a pubﬂc meeﬁng at the Marble Fire Station on Saturday,

Nbvember 1,2003. Thig meeting was characterized by various witnesses as “ugly’

axﬁ;;emoﬂqnaL..._.smnfromati__qnaJ’angf divisive, .



7.  The matter was again discussed at the November 6, 2003 Town Council
meeting.

8. Exhibit 11 is the agenda for that meeting which has as item 13 Mill Site
update. Exhibit 12 is the minutes of that meeting which sets forth at p. 1 a recap of
correspondence from Tom Williams as president of the Marble Historical Society
concerning the November 1 meeting and at pp. 2 and 3 a discussion of the Mill Site -
ubdate. Wayne Brown, then the mayor of the Town, opened the floor for six .peopla
to expresé their views on the TOU project, three for each side for three minutes
each. He further indicated that there was no specific proposal before the Board and
that there would not be a decision made that night. |

9. The Mill Site Committee was scheduled to meet on Navember 19, 2003,
Prior o that meeting Wayne Brown had requested Karen Mullhall to “poll” the
members of the Board of Trustees, to authorize the mayor to appoint members to
the Mill Site Committee, to spell out the roles and responsibilities and power of the
committee — specifically that it would be advisory to the Board of Trustees only, and
to evaluate how to gather opinion as to the project. All membaers of the Town
Council approved or agreed to that outiine. There was also discussion ;hat the
committee needed to report back to the Board by February 5, 2004,

10. The November 19 meeting had been planned to minimize the likelihood of
a repeat of the November 1 meeting. In particular Tom Williams had met with Eli
Beeding and Wayne Brown prior to the mesting. The meeting began with Eli
Beeding, a known apponent of the TOU project, then Tom Williams, who is the
p'reside_nt‘ ofmthe. Marble Historical Soclety and was suppartive of the project, arid

"3



then commuﬁications by the ma}or consistent with the information previousty
indicated.

1. Therewere pro!ests wcth:espect fo the appointment of the commtttee and
the consénsus of the group was to fnclude three more members than thase ldenﬂf‘ad
inthe proposal fromthe mayar, which had beer; two members of the _Tow_n Coung:ii,,
twb imbers of thé“Ma;bse Hi's"foﬁ&at Sob‘!etyand two at large members: The
commlttee of nine was selected atthat time. Al that meeting they alsd agreed to-
meet once if December and every other week in January.

: 12. Members: of the Mi!l S:te Commlttea included Plaintiff Dana Darien as co-
chair with Deferidant Ha1 Sldellnger also as a co-chalr. Witnasses Beftie Lou Gilbert,
Connie -Manus. Steve Finn.and Hank VanSchaack also were members of thg
commites.

. 13.. The agahda for the 5écéfnber 4, 2003 Town Councll meeting.did not
igti:luqe any i:t_em cdhoe'g:q;in.g. the Mﬂi Site Gon‘)r'nittee o the TOU project; however, it
did note that the next Miil Site Cominittee meeting would be Thursday, December
“:1 14, The mayor wrote a letter dated Dea..mbers 2003 to the Small Business
Admmlstrahon mquirmq asto thelr posmon ona deed restriction they had placed on
the Mill Slte.Park when the pmperty had been conveyed by it to the Town.

15, At 'thé Décerdber 11 me'é‘ﬁng of the Mill Site Committee the mayor
“resemded" the Februa:y 5 deadlme The members of the committeé had been
'muested temeveiep ideas for s!ze and soope of theprojectﬁwhich were then _

'_dlscussed The commﬁfee then dlscussed optiohs on how to gathe; vaﬂeyawide )

TR TN
et . . -

el 4



pubhc opmaon The consensus was that a survgy of property owners and registered
votérs was the-best option and that the Town and the Marble Historical Soclety

would be’ appmached concemmg funding.

16. Exhrbvt 29, attached to this Order as Appendix A, is the aganda notlce for
the January 8 2004 meéﬂng There is no dlspute that this notlce was posted at
least 24 hours prior to the meetmg and was posted in the regularly designated

locatnon. .

17, Inrelevant part the agenda states as follows:

‘ 6. - Mm Sité Committee Updéte Hal Sidelinger 7:30 to
. T.45P.M. ' ‘ ' '
. Authorizatioh for Mill Site Committee survey expenditure(s)
. Endofge replacement-of MSC member

 Below the "box" detaiil'ing the agenda is the following statement:
. This agenda 1s subject to change, fncludlna the addition of items up to 72
- hours in advance or the deletion of tems at any time. All times are

apiproximate: For further information, contact Karen Mulhall at 384-0761.
- If special accommodatioris are necesséry per ADA, contact 384-0761 prior

. tothe measting.
(Froin ofher agendas of Defendant' Town of Marble the Court has revIeWed this
language ts consistsntly included wlth thé notice), "The next paragraph reads as follows
The next Town Councu meetmg wﬂl be held Thunsday. February 5, 2004.

- The next Mill Site Committée meetlng will be held Thursday, January 15 at
" 7:00°p.m..in the scheol.

18. . Priorto the meeting Hal Sldelinger then co-chair of the Mill Site Committee
and also a member of the Board of Trustees and one of thelr two representatives ta
the Mill Slte Commlttee had in preparation of his work on the Mill Site Commitiee,

‘Q'TevIQwed the Towrr of"MarblefMasterHan. He had also had dtscusalons wsth o



| vaﬁous com,;amed citszgns and a!sp with the Mayor. He had concludéd that he
comd o’ tonger supporﬁhe TOU pmject ‘More particu!aﬁy. he had conciuded that it
would violats the Master Plan for the Town. Ses alsa the discussion in the minutes
of this péintas set iorth atp. 2 6f é&hib'it 30, 7. After further discussion and as
stated m the. minutes wﬁ;ch are quo?ted hers fmm Exh:bit 30: |

"Hal madé a motion ?Iiatthe Town Council. not anow a permanent. stru::ture
- for.the Tomb-of the-tinknown Soidier pmjeet inthe-Mitl-Site, ner should the
seconti Bock of maitie. be dn pemanent display.in the Ml Site Park, ..
~. Mike: seeonded#he mohonand themotienpassed 410.1; with Vinee being

opposed I
f 9 As develOped at tnal wl‘gie other than the Town Countll members and the

cterk and manager thare wam 15 mtenastbd persons at the Board-of Trustees
meefhg- of Januaw_-;&. ?'..004»butnqt-. one of thosa in attendance was a proponen: of
the projeét more particdtarly w&h tﬁe'posélble exception of one person, all of the

citizens in attendance were outspoken opponems of the TOU preject.

..'.‘i;20. The Mill Sste Committee wen: forward with its January 15, 2004 cemmmee

meetmg . ,
1 The February,s 2004 agenda notad under liam 12 correspondence .
regar‘dmg al[egad v(olaﬁ‘on cf Sunsﬁine Laws.. Exhib;t 34, the. mlnutes of the.
February 5, 2()04 meetmg notes that a tetter was recetved by'a number of concemed
cTﬁzens inclUdinq ofie of the Pi‘amﬁffs alleg]ng ;a vfotaﬁon of Sunshme Laws and

requesting rescissnon of tha Town s dec»sson onthe TOU project.

22. The evide‘nce is ancontfoverted that the Town's attomeys Ms. Caloia and

s Gaiqer "adviseu*the ccwnqino rescmd the dec;sicm, to prace ton-a futura T
aganda, but that nqthmg in that advioe or thefmplnion suggented*thatth'e T owrrhad




done anythingl wrang, raiher it was the easiest way out of the situation. No action
was taken in response 1o that.discus,s.lon. |
23. Plaintiffs Dana and Larry Darien opetate a ranch, a bed and breakfast, a

Nendic centar and a san&wich shop.in the Martile area. She has lived in the Marble
area 27 years and he has lived theré his entirg llfe. His family has owned the ranch
since the 1930s, |

" 24, Tom Wcmams isa paft-tlme resident of the Marble area, has been a
member-of the Marble Hlstoricg] Society for graater than 10 years, has been on the
Board since 2001 and hés been the presic;ent since August of 2001. He traveled to
Indiana to confer with the American Legion witﬁ respect to possible funding of this
pr_g‘ect and traveled to Ailingtori to meet with pfﬁcia!s- there concerniﬁg this project.
.25,  Plaintiff Dan Brumbaugh did not testify. The Response to the Motion to
D'ismiss ‘for t.-éck of Stanfding st'igge.sts that»~he isa pait owner of a local business,
Outwest Guides He isa resident of the Town.

© 26. | Hal Side!mger was on the Town Councll and on the Mill Site Commitlee at
al} times relevant He has smce become mayor

- 27. Wayne Brown, the mayor atall ﬂmes relevant to this pmceeding passed
away shorﬂy after the everits dlscussed above. _

28, Defendant Robert Pbttuohn i amember of the Board of Trustess.

29. By stipulation filed January 6, 2005 Mike Evans was dismissed from this

proceeding: as he no longer setve;.on the Boeu'd of Trustees.

~ 30, - Thts sultwas filed February 9, 2004,

N -SUMMARY.OF ARGUMENTS
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. 4. Plaintiffs argue that the testimony, even from the town clerk/manager and
Defendant t-;al Sidelinger suggest that posting the agenda noting the consideration
of-a motion to not go forward With the TOU project was possible. Accordingly, under
C.R.S. § 24-6-402(2)(c) the Open Meetings Act has been violated. They argue
further that under the ooncept of “expressio unius” the agenda as presented is
misleading in that it suggests that the only actions to occur on this issue .at the
meeting were an “update” and:-more particularly that there were only two items under
the Mill Site Committee update, specifically funding of a survey and appointment or
affirmation of replacemént members to the Mill Site Committee. That accordingly
this agenda as post.éd led the proponents of the TOU project to believe that nothing
as significant as. the motion that was presented would occur. That was further
corroborated by the reference to the fact that the next meetlng of the Mill Site
‘ Committee was {0 occur.on January 15 of the following week.

2. Defendants’ argument is that the notice posted comports with the law, that
it is a falr and flexible stgmdafd. that to require any greater detail would paralyze

local- govemment particularly small governments that meet only once per month and .
tﬁét the use of terms such as “update” are common practice not only for this smalt
té% but many other small communifies in westem Colorado.

ONCLUSION W
1. The Court den'%ed‘ a renewed Motion to Dismiss at the conclusion of

Praintiffs' case based on standing. The Court was not cited to any new authority on

tbns proaosmon Thls Court has. prevxousl;c ruled that aconomic interests, based on

| Wmeerly_ V. Erinberg 570 P. 2d 535 (Colo 1977) are-Insufficient to establish




standing. The Court relied on Ainscaugh v. Ownes, 90 P.3d 851 (Colo. 2004). That
Court, citing Cloverleaf Kennel Club, Ing. v. Colorado Raeing Commission, 620 P.2d
1051 (Colo. 1980), notes that &epﬁvatlon of a legally created right, although
intangible, is nevertheless an injury in fact for purposes of evaluating standing. See
also Reclor v. City and-County of Denver, 2005 WL 170733 (Colo.App. January 27,
2005), noting that Colorado grants parties to lawsuits the benefit of a relatively broad
defmmon of standmg Clearly as to all of the Plaintiffs other than Mr. Brumbauh the

evadence is uncontroverted The Court concludas that the minutes of the February 5

N\

meeting noting his objection is sufficient to give him standing as well,
2. This Couit has previously ruled in the Order on Motion to Dismiss on.June
15, 2004 that the action of the Town Council in this instance was a legislative or

policy-making decision, as distinguished from a quasi-judicial function. See

generally Prairie D tes v. Ci , 20 P.3d 1203 (Colo.App.
2003), and Cherry Hills Resort Development Co, v. City of Cherry Hills Village, 757
P.2d 622 (Colo. 1988). '

3. C.R.S. § 24-6-401 defines the policy of this state as follows. It is declared
to'be a matter of statewide concern and the palicy of this state that the formation of
p_i:blié policy is public business and may not be conducted in secret,

4, C.R.S. § 24-6-402(2)(c) provides as follows:

Any meetings at which the adoption of any proposed policy, position,

resolution, rule, regulation, or formal action occurs or at which a majority

or quorum of the body is in attendance, ot is expected to be in attendance,

shall be held only-after full and timely riotice shall be deemed ta have

~.given-full-and timely notice if the-notice of the. meeting is posted in a

. désignatéd public place ‘withln the boundarlds of the local- ‘public bedy.no -
:less than twenty:four hours priot to the folding of the meeting.. The'public

9



place or places for posting such notice shall be designated annually at the
local public body's first regular meeting of each calendar year. The
- posting shall include Bpecific agenda information where possible.

a. It s uncontrovertad that a notice was published and that it was
published In a designated public place no less than 24 hours prior to the holding of
the meeting.

b. The issue before the Court tums on the language of the last
sentence quoted above. Pfaintiffs contend that it was possible to post specific

agenda information of a decision to withdraw from the TOU project. Defendants

ci;untar that the project was noticed for the meeting. The purpose of the Open

Meetings Law has perhaps been most recently explained by Justice Bender in Board

88 P.3d 1188 (Colo, 2004), at p. 1191 as foliows:
" The OML is a complex stalute, the central purpose. of which Is to ensure

public patticipation it the palicy-making process by requiring public access

to a wide range of govemment meetings.

He then goes on to note on the same page:

Paragraph 402(2)(0)'53 somewhat broadér. and requires that before any

meeting may take place where formal-action may be taken or where a

quorum of a local public body Is in attendance or expacted to.be in

- attendance, public notice must.be provided...

In that case the Colorado Supreme Court concluded that notice was not required
where & quorum of the Board of County Commissloners were attending a public
mesting called by another entity and at which that body was not part of the discussion
nor _furthring public policy_.

o

10




Perhaps the earliest Colorado case discussing an eariier version of the Open
Meetings Law is Benson v. McCopmick, 578 P.2d 651 (Colo. 1878). That case hinged
~ on whether or not the notice of the Senata calender constituted “fair notice” as
contemplated by the Open Meating_s Law. That Court cautioned at p. 653:

Absent adequate and fair nc;tice however, the saldtary purposes of the

Open Meetings Law could easily be defeated. The statute, therefore,

. requires ‘that “fult and timely notice" be given of meetings at which public
business will be considered.

That case goes on to state at the same page:

" *Full and timely notice" for Ieglslatlve committee meetings, which may be
held almost dally, daﬁers from “full and time!y notice for a monthly meeting
of a public board.

Consequently, whether the statutory notice requirament has been satisfied in a given
case will depend ubon the ﬁaﬂicular tyﬁe of meeting involved.

In discussing the facts before it in that case, the Colorado Supreme Court’
discussed the unique nature and pressures of legislative committees and that to require
precise agenda notices would unduly interfere wltﬁ the legislative process. it concludes
that the Open Meetings Law was never intended to interfere with the ability of public
officials to perform their duijes in a reasonable manner.

| Here we have the ve'ry situation noted In Bepson. That is, this was a regular
monthly mesting of the.»Town of Marble Board of frustees. In Lewis v. Town of
Nederland, 934 P.2d 848 (Colo.App. 1:996). the fact pattern involved a town council
taking an emergency action consistent with a municipal ordinance and ratifying that at
the next duly notmed regular meeting. The issue was spec!ﬂcally whether or not the

mumcipal ordlnance for emergency snua‘dons was m conflict w:th tha Opén Meeﬁngs

'11



Law. In what is at leasf an 'unusual fact péttem in its own right in that instance the
position of mayor and two trustee posit}ons were vacant and the town had received
notice that anotﬁer trustee was going t:o be unavailable for nearly six weeks.

Ac,cdcding!y.'. the emergency meeting Qas calied and the board members “converged
around Shortridge”, the trustee leaving the area for six weeks, and declared the
emergency meeting to nominate an individuat to cne of the vacant trustee positions:
which entire episode lasted six minutaé‘ The Court goes on to note that there is no
specific discussion of emergency situations under the Cdlorado Oben Meetings Law but
then, citing ,g_g_ggég,_s_ggm. notes that the statuté sats a “flexible standard” for notice
depending on the type of meeting l'nvoiyed.

 In Gole v. State; 673 P.2d 345 (Colo. 1893}, in a per curiam decision, the
Ccioxado Supreine Coun concluded that the Open Meetings Law applied to legislative
caucus meetmgs That Court noted that the intent of the Open Mestings Law was to
enable citizens to obtain mfonnatson about and to participate in the legisiative decusqow
making process. it goes on'to note at p. 349 that these types of statutes should be’
“integpreted. most favorably to protéct the uiﬁmate peneﬂgiary'. the public.”

.. The Court concludes that the “flexible standard” and statutory language of "where
possible”, especially as-here, for a' topic that is. on the agenda, constitutes compliance
with the requirements of 24:6-402(2)(c).

. 5. Counsel for Plaintiffs has argued the Latin maxim “expressio unius" or

morefully “expressio unius-est exclusio alterius’ which, loosely transisted, is to express
_aw-Dictionary, 7"

or include one th;ng~4mplia&the exeduszan of the e{her See £ lack’
Ed. 64 Coiorado ‘cases have addcessed thts conceptk In a 2003 Colorado Court of . -
- ‘. . 1 2' -



Appéals case oir the O{wen;'Recoras Act, Black v, Southwestern Water Conservation
District, 74 P.3d .462 (Célo.ﬁ:p#‘ZéO.'S)-.- the issue was whether or-not a public entity |
could impose a fae for ihspecttng and copying records. The argument was that
because there Was-a sfxecittc refefénce to euthortty of criminal justice agenctes to
assess fees but. not to enﬂtles such asthe water conservattcn district that they were. . |
prectuded from lmposlng such a fee under this legal maxim, The Court rejected the
argument as it related to those facts based on the legtstatwe history.
. Not surprtsingly. there is no: Colerado case dtscusslng whether “update” is or is
not asufﬁctent notsce ' .
' The Court concludes’;that thie legal maxim has no meaningful application in this
instance. The Mill Site Committee update presumably would involve some sort of a
: mpoﬂ on the status of what the commitiee was deing which would seem to be broader
than samply the request for fundmgof the survey and confirmation of the appointment of
substltute members, the twa buttet poin_ts undemeeth the-update. An update suggests a
repoi,t- antt/oz diééuesion. itis not &rp‘ﬁstrig that \A{hat'eotjld lead from any such.
discussion is a consensus to, or rot to; take action:
© 5. Wt\ﬂe the"Cou.it cannol concluds that the subjective intent of the

pnoponent of the motiortis appHcable. the Court is not unmindful that his testamony

was that the movant Defendant Hai Sidelinger had ro preconceived intent nor plan

to make the motion to withdraw support of the TOU project prior to the dtscussnon

which occurred at the maating. If in the course of a report or update it becomes.

tippatent-as.{o 4 ditaction which.a lagielative bady intands to head, the Court Is not.

S '~,. e

.. persctaded that the fallure to note that turmal amton may he taken on that togtc
- - :.' . 1 3"a . . .



preciudes the legislative body from acting. The Court recognizes that it would have
besn possible for the Town to havé either glebted to put formal notice of this.motion
on the next 'inonm's,agénpa. or, having faken the-action in January and having had..
fh‘e concem'_expres:sed tb havg‘ respinded the action to have noticed it for the March
or later'mee,iihg and to f;avg discussed the mafter funt'\er. The Court must bonclude
that suct;'a rufing can a-r‘.\d would unduly and needlessly delay actions by iocal
govemrriéntal enﬂtiﬂes where the topichas been identified at the public meeting:
Further, to interpret the statute that narrowly would necessarily mean that
governmenta! entities’ agendas would either need to anticipate in advance ofa
meeimg all matlars upon which action might be anticipated, that terminology such as
q’pdatés and:rieporis wo:bld 'necéssé;ﬂy require specification as to whéether any action
vjsid'uld or-would riot-énsiie and, further, if there was an. Indication of afi update or a
report aﬁd there were any subhead;ng; pnder't_hat such subheadingé would
prscludé anyA actions otﬁér thar{ onl_the specifiéd subhgadlngs. The Court is not
prépared to conclu&e that such was the lﬁtem of the Open Meatings Act.

6. Finally, Plaintiff suggests, bésed on decisions Interpreting similar but not
identical statutes from other states, that the level of public interest, of contraversy,
should be weighed by the Court. The Coloradﬁ. statute Is silent on this point. The .
C&uri decﬂqes to add this as afactoi* to th_g analysis ;?f whether Defendant Town'
cqgnplied with the Open-Meetings Law In this instance, | |

ORDER

Based on fhe foregolng conclusvons. the Qourt concludes that Plamtiffs claim

——

should be d:smtssed The{;ourt dashnas to award at{omey 5 fees pufsuant to 24 6—




402(9) specifically finding that this claim was neither frivolous, vexatious nor groundless.
Costs are awarded to Defendants They shall ha.;/e' 15 days within which to submit their
Bill of Costs.
| Dated this 2" day of February, 2005.
BY THE COURT:

_)Léi'even Patrick ‘

District Judge

xc:  Danlelson; Calola
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