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COMES NOW the Colorado Municipal League (the "League") by its undersigned 

counsel, pursuant to Rule 29, Colo. App. R., and files this Brief as amicus curiae in 

support of Appellants, the City of Colorado Springs, et. al., (the "City''). 

STATEMENT OF ISSUES ON APPEAL 

The League hereby adopts and incorporates by reference the statement of issues 

on appeal in the Opening Brief of the City. 

STATEMENT OF FACTS AND OF THE CASE 

The League hereby adopts and incorporates by reference the statement of facts and 

of the case in the Opening Brief of the City. 

SUMMARY OF ARGUMENT 

The TABOR amendment to the Colorado Constitution (Colo. Const. Article X, 

Section 20) requires that ballot issues proposing a "tax increase" be expressly titled as 

such, and that ballot issue notices distributed to voters in connection with such issues 

include specific information. However, TABOR does not define "tax increase." This 

appeal involves whether the ballot titling and notice requirements of TABOR applicable 

to a "tax increase" apply to a ballot proposal to extend an expiring tax. A proposal to 

merely extend an existing tax, without increasing its rate or expanding its base, would not 

be commonly understood as a "tax increase." As the term "increase" should be accorded 

its common and ordinary meaning under well established rules of statutory construction, 

the decision of the trial court was error and should be reversed. The election of the City 

of Colorado Springs overwhelmingly approving ballot issue 1 A on April 1, 2003 should 

be reinstated. 
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ARGUMENT 

The League incorporates herein by reference the argument in the opening brief of 

the City, and submits the following additional argument. 

(a) Introduction 

Article X, §20 of the Colorado Constitution, commonly referred to as the TABOR 

amendment (hereafter TABOR; a copy of TABOR is attached as Appendix A), requires 

voter approval before the state or a local government may implement "any new tax, tax 

rate increase, mill levy above that for the prior year, valuation for assessment ratio 

increase for a property class, or extension of an expiring tax, or a tax policy change 

directly causing a net tax revenue gain to any district." TABOR, §(4)(a). Additionally, 

TABOR requires voter approval (with certain exceptions) for "creation of any multiple­

fiscal year direct or indirect district debt or other financial obligation whatsoever." 

TABOR, §(4)(b). 

TABOR also requires that the government provide a notice, commonly known as 

a "ballot issue notice" (see: §1-7-901-907, C.R.S.; §31-10-501.5 C.R.S.), "to 'ALL 

REGISTERED VOTERS' at each address of one or more active registered electors" 

within the jurisdiction. TABOR §(3)(b). Notices particularly concerning ballot proposals 

to increase taxes or debt must be titled as such, and the title on the notice must also 

specify whether the measure reached the ballot by petition or was referred to the ballot by 

a legislative body. Ibid. 

Ballot issue notices for all types of TABOR ballot issues must include the 

"election date, hours, ballot title, text, and local election office address and telephone 
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number," together with summaries of written comments filed in support of or in 

opposition to the proposal. TABOR, §§(3)(b)(i) and (v). Beyond these general 

requirements, TABOR requires that notices contain particular additional information if 

the ballot issue involves a bonded debt increase (TABOR, §(3)(b)(iv)), particular 

information ifthe ballot issue concerns a "tax increase" {TABOR, §(3)(b)(iii)), and 

further specific information with respect to proposals to either increase taxes or bonded 

debt {TABOR, §(30)(b)(ii)). 

Pursuant to its TABOR obligation, the City submitted to its voters the question of 

whether a tax levy set to expire in 2009 should be extended until 2025. Neither the rate 

of tax nor the purposes to which tax proceeds would be put were to change, under the 

City's proposal. At an election held on April 1, 2003, City voters overwhe~ing 

approved extension of this expiring tax. 

The City did not consider this extension of an expiring tax to be a "tax increase," 

and did not label it as such in the ballot title. The City didn't title its ballot issue notice as 

concerning a "tax increase" either, and did not include in the notice the particular 

information required in connection with "tax increase" ballot proposals. 

The trial court concluded that the City should have treated its extension of an 

expiring tax question as a "tax increase," for purposes of the ballot title and the ballot 

issue notice, and threw out the election results on this basis. This appeal followed. 
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(b) The trial court erred in concluding that an "extension of an expiring tax" is 
subject to the TABOR titling and notice requirements applicable to a tax 
"increase." 

TABOR does not define an extension of an expiring tax as a tax increase. Indeed, 

TABOR does not define the important term "tax increase" at all. Nor has any Colorado 

appellate court yet had occasion to address whether an extension of an expiring tax is a 

tax increase. Thus, this appeal presents a question of first impression, and the City lacked 

clear legal direction as to how it must characterize its tax extension question for titling 

and notice purposes. 

The trial court looked to §(4)(a) of TABOR for direction as to what constitutes a 

"tax increase." Order of the El Paso County District Court, August 20, 2004 (Order) at 

p.4 (attached as Appendix B). Section (4)(a), as noted above, does not deal with ballot 

titling or notice requirements, and does not use the term "tax increase" (as does §3(b) of 

TABOR, compliance with which is at issue in this appeal). Instead, §(4)(a) requires voter 

approval before the government may increase taxes or extend an expiring tax. The City's 

compliance with the requirements of §4(a) of TABOR is patant, and not at issue in this 

appeal. 

It is true that the actions set forth in §(4)(a), with the notable exception of an 

extension of an expiring tax, appear appropriate for treatment as "tax increases" under 

§(3)(b) of TABOR. But the trial court went too far by lumping an extension of expiring 

tax into the "tax increase" category, simply because of the company such extensions keep 

in §(4)(a). The fact that §(4)(a) of TABOR requires.an election to extend an expiring tax 

does not compel the conclusion that a separate section of TABOR requires such ballot 
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questions to be titled on the ballot and described in the ballot issue notice as a "tax 

increase." 

For purposes of applying TABOR's ballot titling and notice mandates in §(3)(b), 

it is important to recognize that there is a substantial category of government actions for 

which TABOR requires prior approval at an election, but to which the titling and notice 

mandates appropriate for a "tax increase" or debt question simply do not apply. This 

category includes, for example: 

• elections in which permission of voters is sought to retain revenue above 

TABOR's revenue retention limits, under §(7)(d) of TABOR (commonly 

known as "de-Brucing," in tribute to TABOR's author), 

• elections in which voter approval of an up to four year delay in voting on 

TABOR ballot issues is sought, under §(3)(a) of TABOR, 

• elections in which voters are asked to weaken statutory or "other limits on 

district revenue, spending and debt" (such as the aggregate sales tax rate 

cap found at §29-2-108(1) C.R.S.), which elections are required by §(1) of 

TABOR, and 

• elections in which voter approval is sought for addition of information to 

TABOR ballot issue notices, as authorized in §(3)(b) of TABOR. 

The League respectfully urges that an extension of an expiring tax should be 

included in the category ofissues for which TABOR requires an election but which are 

not titled on the ballot or described in the ballot issue notice under §(3) of TABOR as 

"tax increases." 
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There are important differences between an extension of an expiring tax and the 

other tax related actions set forth in §( 4)(a), which, as noted above, include any new tax, a 

tax rate increase, a mill levy above that for the prior year, a valuation for assessment ratio 

increase for a property class, or a tax policy change directly causing a net tax revenue gain 

to the jurisdiction. 

As noted above, all of these other actions may fairly be viewed as involving a tax 

increase. If approved by voters, these actions result in taxpayers paying more taxes after 

the election than they did before the election and result in the jurisdiction raising more tax 

revenue than it did prior to the election. This is an "increase" in taxes, as that term is 

commonly understood. 

An extension of an expiring tax, on the other hand, does not result in taxpayers 

paying more tax than they did prior to the election, and does not result in the government 

receiving more tax revenue than it did prior to the election. To label such a question a tax 

"increase" is counter-intuitive and thus presents the very real possibility of misleading 

voters. This is not a proposal to increase the tax base or the tax rate; rather, this is a 

proposal to simply continue an existing tax. 

TABOR directs a construction of its terms that "shall reasonably restrain most the 

growth of government." TABOR, §(1 ). With the exception of an extension of an expiring 

tax, the other tax actions set forth in §(4)(a) result in the government receiving more tax 

revenue after the election than it did before the election, and so may be viewed as 

permitting "growth" in government. If it were ever part of the justification for labeling 

these measures "tax increases" that this would make such measures less palatable to 
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voters, thereby ''restraining" the growth of government, this logic does not strengthen the 

case for labeling an extension of an expiring tax as a "tax increase." Simply continuing 

an existing tax does not result in "growth" of government. To be sure, continuation of an 

expiring tax does not cause shrinkage of the government either, but nothing in TABOR 

requires that measures be aggressively labeled as "tax increases" simply to make them 

less appealing to voters, in hopes that this will make government smaller. 

The principle argument suggested for viewing an extension of an expiring tax as 

actually a tax "increase" is that, because the effective tax rate would go to zero ifthe tax 

is not continued, its continuation must therefore be a tax "increase." 

Of course, it is an inescapable fact that if the tax is continued by the voters (as was 

the case here) the tax rate never actually drops to zero. The tax is simply continued. It 

does not expire. It is not increased; it stays the same. Neither the tax rate nor the tax base 

are increased. The fact that voters chose not to reduce or eliminate a tax does not mean 

that they voted for a "tax increase." Voters instead voted for status quo ante. Most 

people would understand that by this act taxes have neither been increased nor decreased. 

Numerous examples come to mind to illustrate the counter-intuitive nature of the 

"extension equals increase" argument. 

For instance, it is common to provide in both state statutes and municipal 

ordinances for expiration or "sunsetting" of the enactment. This causes the legislative 

body to periodically revisit the law and decide whether the program or practice associated 

with it merits continuation. 

If a dog control ordinance is scheduled to expire, no one would seriously argue 

7 



that its extension is an "increase" in dog regulation, even though the regulations would 

"go to zero" ifthe ordinance was not extended. If the ordinance provides for a dog 

licensing fee, and that fee is simply continued as part of the extension, most ordinary 

citizens would similarly not view this as an "increase" in their dog licensing fees. 

During its 2003 session, the General Assembly adopted a schedule of fees to help 

fund the state's drinking water regulatory program. SB 03-276; 2003 Colo. Laws 1502, 

Ch. 216; codified (in pertinent part) at §25-1.5 - 209 C.R.S. The statute provides that 

these fees will be repealed as of July 1, 2005. §25-1.5 -209(4) C.R.S. If, as is expected, 

the General Assembly acts during its 2005 session to amend the repealer, thereby 

extending the current fees, it is reasonable to assume that most people would be startled 

by the suggestion that in holding fees constant, the General Assembly has actually 

increased them. 

Should a landlord wish to induce a tenant to not purchase his own building, and 

instead continue his lease of the landlord's property, and thus offers to extend the current 

lease without altering its terms, it is doubtful that either the landlord or the tenant (or just 

about anyone else, for that matter) would view this as a rent "increase," notwithstanding 

that the landlord's revenue and the tenant's payment would have "gone to zero," had the 

lease not been extended. 

Countless additional examples might be presented. In the end, however, they 

would all illustrate the common understanding and plain meaning of the word "increase." 

The Mirriam Webster Collegiate Dictionary (I01h ed. 1994), defines an "increase" 

as " 1: The act or process of increasing: as addition or enlargement in size, extent or 
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quantity. 2: Something that is added to an original stock or amount by augmentation or 

growth (as offspring, produce, profit)." The American Heritage Dictionary of the English 

Language (4th ed. 2000) similarly defines an "increase" as "l. The act ofincreasing: a 

steady increase in temperature. 2. The amount or rate by which something is increased: 

a tax increase of 15 percent." (emphasis in original.) The verb form is defined as "l. To 

become greater or larger." 

The League respectfully urges this Court to apply in this appeal the well­

established rule of construction, long included in Colorado statute and cited in numerous 

reported Colorado decisions, that "[ w ]ords and phrases shall be read in context and 

construed according to the rules of grammar and common usage." §2-4-101 C.R.S.; 

Pierson v. District Court, 181h Judicial District, 924 P.2d 512, 516 (Colo. 1996) (words 

and phrases to be.accorded their plain and ordinary meaning); People v. J.J.H, 17 P.3d 

159, 162 (Colo. 2001) (same); Harding v. Industrial Commission, 183 Colo. 52, 59, 515 

P.2d 95, 98 (1973) (forced, subtle, strained or unusual interpretation should never be 

resorted to where language is plain). See also: Singer, 2A Statutes and Statutory 

Construction (61h ed.; 2000 revision) §46: 01 (words used will be given their common, 

ordinary and accepted meaning). 

Applying these rules, the League respectfully urges this Court to hold that an 

extension of an expiring tax (that is, extension prior to its expiration), without change in 

the tax rate or tax base, is simply not what is commonly understood to be a tax "increase," 

and, consequently, such ballot issues need not to be treated as a "tax increase" under 

§3(b) ofTABOR. 
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CONCLUSION 

WHEREFORE, for the reasons stated above and in the briefs of the City, the 

League respectfully urges that the decision of the trial court be reversed and that the 

election at which the citizens of the City of Colorado Springs approved issue IA be 

reinstated. 

Dated this 11th day of January 2005. 
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Sec. 19 
Constitution of Colorado 

54& 

ANNOTATION 

Am Ju~Zd. See 5I Am. Jur.2d, Licenses and 
P ,,.:. §§. II 12. 7I Am. Jur.2d, State and 

em""'• ' ' 55I Local Taxation, §§ I4, 25, 550.. . d 
The roads of the state are, m effect, ma e 

the producers of a special fund, ~or the gll'.!o­
line tax is a tax on motor fuel used m propelling 
vehicles along the highways. ~t amounts to an 
indirect tax for the use of the highway by ~~or 
vehicles. See Johnson v. McDonald, 97 o. 
324 49 P2d 1017 (1935). Trus special fund is not available for gen· 
eral purposes. See Johnson v. McDonald, 97 
Colo 324 49 P.2d 1017 (1935). 

ntls se~tion removes excise taxes on motor 
fuel from availability for general ~t~te ~~T°~~ss 
City of Trinidad v. Haxby, 136. 0 0 · ' 

P2d 204 (1957). 
. No appropriation for road purposes neces· 

amount-the whole of the. revenues from the 
taxes mentioned- as applicable to road pur-

. poses, no appropriation byMtheJ~:~ ~;e~~~ 
is necessary. Johnson v. c ' 
324, 49 P.2d 1017 (1935). 

General assembly's power ov~r funds .real· 
ized Is limited to autho~zing their expendi~re, 
and determining the poh~~ of ro'.1'1 ~onstruclio~, 
maintenance and superv1Sion, withm the consl!­
tutional limitations as to the use of such funds. 
Johnson v. McDonald, 97 Colo. 324, 49 P.2d 
1017 (1935). . 

Privilege and access fees based upon access 
to an airport and charge~ to a. car re~tal 

. any do not violate this secnon. Thrifty 
~!~A-Car v. Denver, 833 P.2d 852 (Colo. App. 

1992). f 
A lied in Watrous v. Golden Chamber o 

Co:!erce, l2I Colo. 52I, 2I8 P.2d498 (I950) . 
sary. Since this section sets aside and fixes the 

• . ference to United States tax laws. 1:11e 
Section ·19. State mcome tax la:s _by re upon which income taxes may be levied 

general assembly may_ by l~w define e mc~:e rovisions of the laws of the ~Jnited States 
under section 17 of this artt.cle by reference ti P r prospective in their operation, and shall 
in effect from time to time, whether retrospec ~e o rsonal exemptions to be allowed to the 
in any such law prov_ide the dollar am:~~~l P~ay in any such law provide for other 
taxpayer as a deduction. The general )'. . of the laws of the United States and. 

.ti · t any of such provisions · · .. 
exceptions or modi cati_ons o d.fi ti to those provisions which are retrospecnve. ~ 
for retrospective except10ns or mo i ca ons . T.. 

Source: L. 62: Entire section added, see L. 63, p. 1061. 

ANNOTATION 

. Am. Jur.2d. See 71 Am. Jur.2d, State and 
Local Taxation, §§ 389, 390. • •• 

. . Rights (1) . General provisions. This sect 
Section 20. The Taxpayer's Bill of • ferred interpretation shall reasona 

takes effect December 31, 1992 or as/~f~~~sf~:s are self-executing and severable , 
restrain most the growth of gover1!ffie_n . statuto charter, or other state or lo. 
supersede conflicting state C?n~tituttonal, state di ~d debt may be weakened only • 

provisions. Other limitslnod~ ~;~c~;e:i:~~cci':: e:f~rcement suits may be tileded andti'' 
future voter approval. _iv~ u . ful laintiffs are allow c~s 
have the highest civil pnonty of_ re~ob~tlon~t s~~~~s a s~t against it be ruled ~~ol 
reasonable attorney fees, but a di~tnct is n. our full fiscal years before a smt i.s 
Revenue collected, k~pt, or spent ill~g'.11-lY l~i~~~~st from the initial conduct. ~ubJ 
shall be refunded with 10% annua simp bl method for refunds under this 
judicial review, districts °:t use ant~ =~~~n: Refunds need not be proportional. 
including temporary tax er . its or !"8 . et~rn When annual district revenue 
prior payments are impractical~oo~1fn~no~;nds, Pensions, and final courtjudgmen 
than annual payments on gedned to pro;ide for the deficiency. . • 
(a) and (7) shall be suspen e . . . . . 

(2) Term definitions. Within this section.. . f rred measure in an elect! 
(a) "Ballot issue" means a non-recall petition or re e ludina enterprises. 

Y local government, exc "' . 
(b) "District" means the state or ~ . . hortfalls, or distnct sa 
(c) "Emergency" excludes econorruc condittons, revenues ... 

fringe benefit increases. 

549 Art. X - Revenue Sec. 20 

(d} "Enterprise" means a government-owned business authorized to issue its own 
revenue bonds and receiving under 10% of annual revenue in grants from all Colorado state 
and local governments combined. · 

(e) "Fiscal y~ spending" means all district expenditures and reserve increases except, 
as to both, those for refunds made in the current or next fiscal year or those from gifts, 
federal funds, collections for another government, pension contributions by employees and 
pension fund earnings, reserve transfera or expenditures, damage awards, or property sales. 

(f) "Inflation" means the percentage change in the United States Bureau of Labor 
Statistics Consumer Price Index for Denver-Boulder, all items, all urban consumers, or its 
successor index. . · 

(g) "Local growth" for a non-school district means a net percentage change in actual 
value of all real property in a district from construction of taxable real property improve­
ments, minus destruction of similar improvements, and additions to, minus deletions from, 
taxable real property. For a school district, it means the percentage change in its student 

.i{ enrollment. 
:f · (3) Election provisions. 
.. (a) Ballot issues shall be decided in a sta•., general election, biennial local district 

election, or on the first Tuesday in November of odd-numbered years. Except for petitions, 
bonded debt, or charter or constitutional provisions, districts may consolidate ballot issues 
and voters may approve a delay of up to four years in voting on ballot issues. District 
actions taken during such a delay shall not extend beyond that period. 

(b) At least 30 days before a ballot issue election, districts shall mail at the least cost, 
: and as a package where districts with ballot issues overlap, a titled notice or set of notices 
·addressed to "All Registered Voters" at each address of one or more active registered 
electors. The districts may coordinate the mailing required by this paragraph (b) with the 
distribution of the ballot infonnation booklet required by section 1 (7 .5) of article V of this 
.constitution in order to save mailing costs. Titles shall have this order of preference: 
"NOTICE OF ELECTION TO INCREASE TAXES/fO INCREASE DEBT/ON A 
CITIZEN PETITION/ON A REFERRED MEASURE." Except for district voter-ap­
proved additions, notices shall include only: 
· (i) The election date, hours, ballot title, text, and local election office address and 
lephone number. 
(ii) For prbposed district tax or bonded debt increases, the estimated or actual total of 
trict fiscal year spending for the current year and each of the past four yea~. and the 

I percentage and dollar change. 
(iii) For the firat full fiscal year of each proposed district tax increase, district estimates 
the maximum dollar amount of each increase and of district fiscal year spending without 
increase. . 
·v) For proposed district bonded debt, its principal amount and maximum annual and 

district repayment cost, and the principal balance of total current district bonded debt 
its maximum annual and remaining total district repayment cost. 

v) Two summaries, up to 500 words each, one for and one against the proposal, of 
n comments filed with the election officer by 45 days before the election. No summary 
mention names of peraons or private groups, nor any endorsements of or resolutions 

the proposal. Petition representatives following these rules shall write this summary 
· petition. The election officer shall maintain and accurately summarize all other 
t written comments. The provisions of this subparagraph (v) do not apply to a 

wide ballot issue, which is subject to the provisions of section 1 (7 .5) of article V of 
eonstitution. 
Y Except by later voter approval, if a tax increase or fiscal year spending exceeds _any 

•. te in (b) (iii) for the same fiscal year, the tax increase is thereafter reduced up to l 00% 
portion to the combined dollar excess, and the combined excess revenue refunded in 
Xtliscal year. District bonded debt shall not issue on tenns that could exceed its share 
maximum repayment costs in (b) (iv). Ballot titles for tax or bonded debt increases 

gin, "SHALL (DISTRICT) TAXES :QE INCREASED (first; or if phased in, 
fiscal year dollar increase) ANNUALLY ••. ?" or "SHALL (DISTRICT) DEBT 
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BE INCREASED (principal amount), WITH A REPAYMENT COST OF (maximum 
total district-cost), ... ?" 

(4) Required elections. Starting November4, 1992, districts must have voter approval 
in advance for: . 

(a) · Unless (1) or (6) applies, any new tax, tax rate increase, mill levy above that for the 
pri~r year, valuation for '.15Sessment ratio increase for a property class, or extension of an 
expmng tax, or a tax policy change directly causing a net tax revenue gain to any district. 

(b) Except for refinancing district bonded debt at a lower interest rate or addincr new 
employees to existing district pension plans, creation of any multiple-fiscal year dir~ct or 
indirect district debt or other financial obligation whatsoever without adequate present cash 
reserves pledged irrevocably and held for payments in all future fiscal years. 

(5) Emergency reserves. To use for declared emergencies oniy, each district shall 
~eserve for 1993 I~ or more, !or 1994 2% or more, and for all later years 3% or more of 
its fiscal year spendmg excludmg bonded debt service. Unused reserves apply to the next 
year's reserve. 

(6) Emergency taxes. This subsection grants no new taxing power. Emergency prop­
erty t~xes are pro~ibited. Emergency tax revenue is excluded for purposes of (3) (c) and (7), 
even tf later ratified by voters. Emergency taxes shall also meet all of the following 
conditions: 

. (a~ A 213 majority of the members of each house of the general assembly or of a local 
d1stnct board declares the emergency and imposes the tax by separate recorded roll call 
votes. 

(b) Emergency tax re"'.e~ue shall be spent only after emergency reserves are depleted, 
and shall be refunded w1thm 180 days after the emergency ends if not spent on the 
emergency. 

(c) A tax not approved on the next election date 60 days or more after the declaration 
shall end with that election month. 

(7). Spending_limi~. (a) The maximum annual percentage change in state fiscal year 
spendmg equals. mflat1on plus the percentage change in state population in the prior 
calendar year, adjusted for revenue changes approved by voters after 1991. Population shall 
be determined by annual federal census estimates and such number shall be adjusted every 
decade to match the federal census. · 

(b) . The ~ax~um an?ual percentage change in each local district's fiscal year spending 
equals mflatton m the pnor calendar year plus annual local growth, adjusted for revenue 
changes approved by voters after 1991 and (8) (b) and (9) reductions. 

(c) . The .ma:cimum ~nnual percentage change in each district's property tax revenue 
equals mflation m the pnor calendar year plus annual local growth, adjusted for property tax 
reven~e changes approved by voters after 1991 and (8) (b) and (9) reductions. 
. ( d) If revenue from sources not excluded from fiscal year spending exceeds these limits 
m dollars for that fiscal year, the excess shall be refunded in the next fiscal year unless 
voters. approve a revenue change as an offset. Initial district bases are current fiscal year 
spend1~g and 1991 propet:tY ~ax collected in 1992. Qualification or disqualification as an 
enterpnse shall change d1stnct bases and future year limits. Future creation of- district 
bonded debt shall increase, and retiring or refinancing district bonded debt shall lower fiscal 
year spending and property tax revenue by the annual debt service so funded. Debt ;ervice 
changes, reductions, (1) and (3) (c) refunds, and voter-approved revenue changes are dollar 
amounts that are exceptions to, and not part of, any district base. Voter-approved revenue 
changes do not require a tax rate change. 

(8~ . Revenue limits. (a) New or increased transfer tax rates on real property are 
pr~h1b1ted. _No new stater~ property tax or local district income tax shall be imposed. 
Neither an mcome tax rate mci:ease nor a new state definition of taxable income shall apply 
before the nex! tax year. Any mcome tax Jaw change after July l, 1992 shall also require 
all taxable net mcome to be taxed at one rate, excluding refund tax credits or voter-approved 
tax credits, with no added tax or surcharge. 

(b) Each district may enact cumulative uniform exemptions and credits to reduce or end 
business personal property taxes. . · 
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(c) Regardless of reassessment frequency, valuation notices shall be mailed annually 
and may be appealed annually, with no presumption in favor of any pending valuation. Past 
or future sales by a Jen-1er or government shall also be considered as comparable market 
sales and their sales prices kept as public records. Actual value shall be stated on all 
property tax bills and valuation notices and, for residential real property, determined solely 
by the market approach to appraisal. 

(9) State mandates. Except for public education through grade 12 or as required of a 
local district by federal Jaw, a local district may reduce or end its subsidy to any program 
delegated to it by the general assembly for administration. For current programs, the state 
may require 90 days notice and that the adjustment occur in a maximum of three equal 
annual installments. 

Source: Initiated 92: Entire section added, effective December 31, 1992, see L. 93, p. 
2165. L. 94: (3)(b)(v) amended, p. 2851, effective upon proclamation of the Governor, 
L. 95, p. 1430, January 19, 1995. L. 96: IP(3)(b) and (3)(b)(v) amended, p. 1425, effective 
upon proclamation of the Governor, L. 97, p. 2393, December 26, 1996. 

Editor's note: (1) Subsection (4) of this section provides that the provisions of this section apply 
to required elections of state and local governments conducted on or after November 4, 1992. 
· (2) This section was originally enacted in 1972 and contained provisions relating to the 1976 
winter olympics. Those provisions were repealed, effective January 3, 1989, see page 1657 of the 
1989 session laws. 

Cross references: For statutory provisions implementing this section, see article 77 of title 24 (state 
fiscal policies); sections 1-1-102, 1-40-125, 1-41-101 to 1-41-103, 29-2-102, and 32-1-802 (elec­
tions); sections 29-1-304.7 and 29-1-304.8 (turnback of programs delegated to local governments by 
the general assembly); sections 43-1-112.5, 43-l-ll3, and 43-10-109 (department of transportation 
revenue and spending limits); sections 23-1-103.5, 23-1-104, and 23-1-105 (higher education revenue 
and spending limits); sections 24-30-202, 24-82-703, 24-82-705, and 24-82-801 (multiple fiscal-year 
obligations); sections 8-46-101, 8-46-202, 8-77-101, 24-75-302, and 43-4-201 (provisions relating to 
individual funds and programs); and section 39-5-121 (property tax valuation notices); and, concern­
ing the establishment of enterprises, sections 23-1-106, 23·3.1-103.5, 23-3.1-104.5, 23-5-101.5, 
23-5-102, 23-5-103, 23-70-104, 23-70-107, 23-70-108, and 23-70-112 (higher education, auxiliary 
facilities), part 2 of article 35 of title 24 (state lottery), part 3 of article 3 of title 25 (count)' hospitals), 
sections 26-12-109 and 26-12-111 (state nursing homes), article 45.1 of title 37 (water activities), and 
section 43-4-502 (public highway authorities). 

ANNOTATION 

I. General Consideration. 
II. Definitions. 

ill. Requirement of Advance Voter Ap­
proval. 

IV. Spending and Revenue Limits. 
V. State Mandates. 

L GENERAL CONSIDERATION. 

Law reviews. For article, "Amendment One: 
Government by Plebiscite", see 22 Colo. Law. 
293 (1993). For article, "Use of the Nonprofit 
Supporting Foundation to Assist Governmental 
DistriC!s After Amendment l", see 22 Colo. 
Law. 685 (1993). For article, "Enterprises Un­
der Article X, § 20 of the Colorado Constitution 
- Part I", see 27 Colo. Law. 55 (April 1998). For 
article, "Enterprises Under Article X, § 20 of 
the Colorado Constitution - Part II", see 27 
Colo. Law. 65 (May 1998). For article, "Taming 
TABOR by Working from Within", see 32 Colo. 
Law. 101 (July 2003). 

Interpretation of a constitutional provision 
is a question of law and an appellate court is not 
required to accord deference to a uial court's 
ruling in that regard. Cerveny v. City of Wheat 
Ridge, 888 P.2d 339 (Colo.App. 1994), rev'd on 
other grounds, 913 P.2d 1110 (Colo. 1996). 

In interpreting a constitutional amend­
ment that was adopted by popular vote, 
courts must determine what the people believed 
the language of the amendment meant when 
they voted it into law. To do so, courts must give 
the language the natural and popular meaning 
usually understood by the voters. Cerveny v. 
City of Wheat Ridge, 888 P.2d 339 (Colo. App. 
1994), rev'd on other grounds, 913 P.2d 1110 
(Colo. 1996); Havens v. Board of County 
Comm'rs, 924 P.2d 517 (Colo. 1996). 

In interpreting a constitutional provision, 
the court should ascertain and give effect to 
the intent of those who adopted it. In the case 
of this section, it is the court's responsibility to 
ensure that it gives effect to what the voters 
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believed the amendment to mean when they 
accepted it as their fundamental law, considering 
the natural and popular meaning of the words 
used. City of Wheat Ridge v. Cerveny, 913 P.2d . 
IIIO (Colo. 1996). 

Where multiple interpretatious or a provi­
sion of this section are equally supported by 
the text of that section, a court should choose 
that interpretation which it concludes would cre­
ate the greatest restraint on the growth of gov­
ernment; however, the proponent of an interpre­
tation has the burc\en of establishing that its 
proposed construction of this section would rea- · 
sonably restrain the growth of government more 
than any other competing interpretation. Bickel 
v. City of Boulder, 885 P.2d 215 (Colo. 1994); 
Nicholl v. E-470 Public Hwy. Auth., 896 P.2d 
859 (Colo. 1995). 

Amendment's objeetive is to prevent gov­
ernmental entities from enacting taxing and 
spending increases above its limits without 
voter approval. Campbell v. Orchard Mesa Irr. 
Dist., 972 P.2d 1037 (Col<i. 1998). 

This section requires voter approval for 
certain state and local government tax in­
creases and restricts property, income, and other 
taxes. Submission of Interrogatories on Senate 
Bill 93-74, 852 P.2d I (Colo. 1993). 

And acts to limit the discretion of govern­
ment officials to take certain actions pertain­
ing to taxing, revenue, and spending in the 
absence of voter approval. Property Tax Ad­
justtnent Specialists, Inc. v. Mesa County Board 
of Cornm'rs, 956 P.2d 1277 (Colo. App. 1998). 

This section operates to impose a limitation 
on the power of the people's elected represen­
tatives, and while this section circumscribes the 
revenue, spending, and debt powers of state and 
local governments, creating a series of proce­
dural requirements, it does not create any fun­
damental rights. Havens v. Board of County 
Comm'rs, 924 P.2d 517 (Colo. 1996). 

Districts may seek present authorization 
for future tax rate increases where such rate 
increases may be necessary to repay a specific, 
voter-approved debt. Any rate change ultimately 
implemented by a district pursuant to the "with­
out limitation as to rate" clause in the ballot title 
must be consistent with the district's state esti­
mate of the final fiscal year dollar amount of the 
increase. Bickel v. City of Boulder, 885 P.2d 215 
(Colo. 1994). 

This section and article XXVIl of the Col­
orado Constitution are not in irreconciJable, 
material, and direct conflict, since this section 
does not authorize what article XXVII forbids or 
forbid what article XXVII authorizes. Submis­
sion of Interrogatories on Senate Bill 93-74, 852 
P.2d 1 (Colo. 1993). 

Since the inclusion of .all net lottery pro­
ceeds in the calculation of state fiscal year 
spending creates an implicit conflict between 
this section and article xxvn, legislation ex-

empting net lottery proceeds dedicated by article 
XXVII to great outdoors Colorado purposes 
from this section and subjecting such proceeds 
dedicated to the capital construction fund and 
the excess that spill over into the general fund to 
this section represented a reasonable resolution 
of that implicit conflict. Submission of Interrog­
atories on.Senate Bill 93-74, 852 P.2d 1 (Colo. 
1993). 

"This section and § 9 of article xvm of the 
Colorado Coustitution are not in direct con­
flict. Submission ·of Interrogatories on Senate 
Bill 93-74, 852 P.2d 1 (Colo. 1993). 

This section and § 3 of this article recon­
ciled. In order to reconcile the requirement of 
subsection (8)(c) of this section that residential 
property be valued "solely by the market ap­
proach to appraisitl" with the equalization re­
quirement of article X, § 3, the actual value of 
residential property must be determined using 
means and methods applied impartially to all the 
members of each class. Podoll v. Arapahoe 
County Bd. of Equaliz., 920 P.2d 861 (Colo. 
App. 1995), rev'd on other grounds, 935 P.2d 14 
(Colo. 1997). 

Amendment relates back. Although under 
art. V, § 1 ( 4), this section took effect January 
14, 1993, once effective, its terms could and did 
relate back to conduct occurring the day after 
the 1992 election. Bolt v. Arapahoe County 
School Dist. No. 6, 898 P.2d 525 (Colo. 1995). 

Dispute under election provisions reviewed 
under a "substantial compliance" standard. 
City of Aurora v. Acosta, 892 P.2d 264 (Colo. 
1995). 

Substantial compliance found. District in 
mail ballot election found to have substantially 
complied with section when purposes of the 
ballot disclosure provisions are not undermined 
and all required information was in the election 
notices if not the ballot title. City of Aurora v. 
Acosta, 892 P.2d 264 (Colo. 1995). 

Voter approval of dollar amounts not re­
quired. This section does not require voter ap­
proval of a dollar amount when the revenue 
change is not a district tax increase. City of 
Aurora v. Acosta, 892 P.2d 264 (Colo. 1995). 

The Taxpayer's Bill of Rights does not 
grant gQvernmental entities the right to file 
enforcement suits or class action suits. Boulder 
County Bd. of Comm'rs v: City of Broomfield, 
7 P.3d 1033 (Colo. App. 1999). 

Plaintiff had standing, as expressly pro­
vided under this section, to bring action as an 
individual taxpayer to determine whether 
E-470 authority was subject to this section's 
regulation. Nicholl v. E-470 Public Hwy. Auth., 
896 P.2d 859 (Colo. 1995). 

The four-year time limitation for individ­
ual or class action suits under this section 
applies to enforcement of the specific require­
ments of this constitutional provision, but doe8 
not affect the statute of limitations set forth in 
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the statutory proV1s10ns regarding taxes that 
were levied erroneously or illegally. Property 
Tax Adjustment Specialists, Inc. v. Mesa County 
Board of Comm'rs, 956 P.2d 1277 (Colo. App. 
1998). 

Provisions for collecting and spending rev­
enues entered into by the E-470 public high­
way authority were not subject to the election 
provisious of this section where bond contracts 
entered into prior to passage of this section 
required that the revenues would be received 
and spent by the highway authority for the pur­
pose of operating the highway and repaying the 
indebtedness. Board of County Comm'rs v. 
E-470 Public Hwy., 881 P.2d 412 (Colo. App. 
1994). . 

.The phrase "multiple-fiscal year direct or 
indirect district debt or other financial obli­
gation whatsoever" in § 20 of article X is 
necessarily broader than the phrase "debt by 
loan in any form" as defined by this section. 
Submission of Interrogatories on House Bill 
99-1325, 979 P.2d 549 (Colo. 1999) (overruling 
Boulder v. Dougherty, Dawkins, 890 P.2d 199 
(Colo. App. 1994)). 

However, the scope of the phrase is not 
without bounds. The voters could not have 
intended an absurd result such as requiring voter 
approval for a mnltiple year lease-purchase 
agreement for equipment such as copy machines 
or computers. Submission of Interrogatories on 
House Bill 99-1325, 979 P.2d 549 (Colo. 1999). 

County's equipment lease-purchase agree­
ment did not create any multiple-fiscal year 
direct or indirect district debt or other financial 
obligation under this section where the county 
was free to terminate the agreement without 
peniilty by failing to appropriate funds to pay the 
rent in any lease year. Boulder v. Dougherty, 
Dawkins, 890 P.2d 199 (Colo. App. 1994). 

This section does not supersede prior case 
authority permitting lease p~hase agree­
ments. This section is analyzed in light of the 
existing well-established constitutional law in 
existence at the time of this section's adoption. 
Boulder v. Dougherty, Dawkins, 890 P.2d 199 
(Colo. App. 1994). . 

Tax status. Whether the interest income de­
rived from a county's equipment lease agree­
ment or any similar transaction is tax free has no 
impact on the court's interpretation of the Col-. 
orado constitution. Boulder v. Dougherty, 
Dawkins, 890 P.2d 199 (Colo. App. 1994). 

This section creates a· series of procedural 
requirements and nothing more. This section 
circumscribes the revenue, spending, and· debt 
powers of state and local governments, it does 
not create any fundamental rights. With respect 
fo the attorney fee provision of subsection (l), a 
holding that a victorious plaintiff must recover 
attorney fees as of right is antithetical to the 
overarching goal of the section to limit govern-

ment spending. City of Wheat Ridge v. Cerveny, 
913 P.2d 1110 (Colo. 1996). 

This section does not provide an exemption 
from any obligation under the Colorado 
Open Records Act. Whether an institution is an 
"enterprise" does not have a bearing on whether 
it is free from the requirements of the Act. 
Freedom Newspapers, Inc. v. Tollefson, 961 
P.2d 1150 (Colo. App. 1998). 

Il. DEFINITIONS. 

E-470 authority is a district subject to the 
voter approval provisions of this section since 
the power to unilaterally impose taxes, with no 
direct relation to services provided, is inconsis­
tent with the characteristics of a business as the 
term is commonly used, nor is it consistent with 
the definition of "enterptise" read as a whole. 
Nicholl v. E-470 Public Hwy. Auth., 896 P.2d 
859 (Colo. 1995). 

The attorney fee provisious.of this section 
authorize an award of fees but do not require 
such an award. The fee-shifting phrase "suc­
cessful plaintiffs are allowed costs and reason­
able attorney fees" set forth in subsection (I) is 
plain and upambiguous. It allows a court to 
make an award of attorney fees but does not 
require the court to do so. City of Wheat Ridge 
v. Cerveny, 913 P.2d 1110 (Colo. 1996). 

In assessing whether to award attorney 
fees under this section, the court must con­
sider a number of factors and reach its con­
clusion based on the totality of the circum­
stances. Most importantly, the court must 
evaluate the significance of the litigation, and its 
outcome, in furthering the goals of this section. 
This evaluation must also include the nature of 
the claims raised, the significance of the issues 
on which the plaintiff prevailed in comparison to 
the litigation as a whole, the quantum of finan­
cial risk undertaken by the plaintiff, and the 
factors the court would weigh in · determining 
what "reasonable" attorney fees would be. The 
court may also consider the nature of the fee 
agreement between the plaintiff and plaintiff's 
attorney. Where the plaintiff has had only partial 
success, the court must exclude the time and 
effort expended on losing issues if it chooses to 
award attorney fees. City of Wheat Ridge v. 
Cerveny, 913 P.2d I110 (Colo. 1996). 

The appropriateness of awarding attorney 
fees is diminished where the named plaintiff 
bears no risk and the benefit of an award of 
attorney fees will accrue to others. In addition, 
deficiencies in the attorney fee agreement, in­
cluding deviation from rule requirements or pro­
fessional standards, may adversely impact the 
quality of the representation or cause the co~ · 
to find that the attorney's conduct does not ment 
an award regardless .of a successful outcome. 
City of Wheat Ridge v. Cerveny, 913 P.2d 1110 
(Colo, 1996). 
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The fact that the plaintitrs are not the real 
parties in interest does not necessarily pre­
clude an award of attorney fees under this 
section. The fact that the real parties in interest 
were not parties to the litigation does not dis­
qualify nominal plaintiffs from being considered 
su=ssful plaintiffs who are eligible for attor­
ney fees under this section. City of Wheat Ridge 
v. Cerveny, 913 P.2d lllO (Colo. 1996). 

The amendment's provision for attorney 
fees and costs in favor of successful plaintiffs 
does not contravene the constitutional re­
quirement for equal protection by denying 
similar u·eatment to successful governmental de­
fendants. The scheme set out in the amendment 
bears a rational relationship to a permissible 
governmental purpose; the facilitation of tax­
payer suits to enforce compliance with the pur­
pose of restraining governmental growth. 
Cerveny v. City of Wheat Ridge, 888 P.2d 339 
(Colo. App. 1994), rev'd on other grounds, 913 
P.2d 1110 (Colo. 1996). 

The sale of lottery tickets does not consti­
tute a "property sale" under. this section. 
Submission of Interrogatories on Senate Bill 
93-74, 852 P.2d 1 (Colo. 1993). 

This section does not use the terms "gift" 
and "grant" synonymously. "Gifts" are ex­
empt from fiscal year spending; however, if an 
entity receives more than ten percent of its 
revenues in "grants," the entity is disqualified as 
an enterprise. Submission of Interrogatories on 
Senate Bill 93-74, 852 P.2d 1 (Colo. 1993). 

Net lottery proceeds are not to be excluded 
from state fiscal year spending as "gifts". 
Submission of Interrogatories on Senate Bill 
93-74, 852 P.2d 1 (Colo. 1993). 

It is erroneous to exclude net lottery pro­
ceeds from the purview of this section on the 
basis of a characterization of the great outdoors 
Colorado trust fund board created under article 
XXVII of the Colorado Constitution as a "dis­
uict" or "non-district". Submission of Interrog­
atories on Senate Bill 93-74, 852 P.2d 1 (Colo. 
1993). 

By its terms, this section also limits the 
growth of state revenues, usually met by tax 
increases, by restricting the increase of fiscal 
year spending to the rate of inflation· plus pop­
ulation increase, unless voter approval for an 
increase in spending is obtained. Submission of 
Inteirogatories on Senate Bill 93-74, 852 P.2d 1 
(Colo. 1993). 

If the revenues of the state or a local gov­
ernment increase beyond the allowed limits 
on fiscal year spending, any excess above the 
allowed limit or voter-approved increase must 
be refunded to the taxpayers. Submission of 
Interrogatories on Senate Bill 93-74, 852 P.2d 1 
(Colo. 1993). 

The E-470 public highway authority meets 
the definition of an "enterprise" under this 
section because it has authority to issue bonds, 

it receives less than ten percent of its annual 
revenues in grants, it acts as a business by 
providing a service for a fee in the form of tolls, 
and it is government-owned. The authority is 
therefore not subject to the election require­
ments of this section. Board of County Comm'rs 
v. E-470 Public Hwy., 881 P.2d 412 (Colo. App. 
1994). 

Board of county commissioners was acting 
pursuant to express grants of constitutional 
and statutory authority in creating the Eagle 
county air terminal corporation as an enter­
prise and empowering it to act on county's 
behalf in constructing and operating a new com­
mercial passenger terminal. Board of Comm'rs 
v. Fixed Base Operators, 939 P.2d 464 (Colo. 
App. 1997). 

1iial court properly determined that the 
Eagle county air terminal corporation was an 
enterprise rather than a district. Corporation 
was a government-owned and controlled non­
profit corporation authorized to issue its own 
revenue bonds and it received no revenue in the 
form of grants from state and local governments. 
Board of Comm'rs v. Fixed Base Operators, 939 
P.2d 464 (Colo. App. 1997). 

An irrigation district is not a local govern­
ment within the meaning of the amendment's 
taxing and spending election requirements. 
The private character of a 1921 Act irrigation 
district differs in essential respects from that of 
a public governmental entity exercising taxing 
authority contemplated by the amendment. An 
irrigation district exists to serve the interests of 
landowners not the general public. Rather than 
being a local government agency, a 1921 Act 
irrigation district is a public corporation en­
dowed by the state with the powers necessary to 
perform its predominately private objective. 
Campbell v. Orchard Mesa Irr. Dist., 972 P.2d 
1037 (Colo. 1998). 

Trial court properly concluded that urban 
renewal authority is not subject to the re­
quirements of this section. Urban renewal au­
thority at issue has no authority to levy taxes or 
assessments of any kind and there is no provi­
sion for authority to conduct elections of any 
kind. Based upon these factors, urban renewal 
authority is not a "local government" and, 
therefore, not a "district" within the meaning of 
this section. Olson v. City of Golden, 53 P.3d 
747 (Colo. App. 2002). 

Ill. REQUIREMENT OFADVANCE 
VOTER APPROVAL. 

Definition of "ballot issue," for purposes of 
subsection (3)(a) regarding scheduling of 
elections, is limited to fiscal matters. Zaner v. 
City of Brighton, 899 P.2d 263 (Colo. App. 
1994), affd, 917 P.2d 280 (Colo. 1996). 

Language in subsection (3)(a) that allows 
voters to "approve a delay of up to four years in 
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voting on ballot issues" does not mean that 
voters' waiver of revenue and spending limits 
must be limited in duration to four years. Ha­
vens v. Bd. of County Comm'rs, 58 P.3d 1165 
(Colo. App. 2002). 

A substantial compliance standard is the 
proper measure when reviewing claims 

·brought to enforce the election provisions of 
this section. In determining whether a district 
has substantially complied with a particular pro­
vision of this section, courts should consider 
factors, inCluding: (1) The extent of the district's 
noncompliance; (2) the purpose of the provision 
violated and whether the purpose is substantially 
achieved despite the district's noncompliance; 
and (3) whether it can reasonably be inferred 
that the district made a good faith effort to 
comply or whether the district's noncompliance 
is more properly viewed as the product of an 
intent to mislead the electorate. Bickel v. City of 
Boulder, 885 P.2d 215 (Colo. 1994). 

A plaintiff suing under this section's en­
forcement clause need not set forth In the 
complaint facts showing that the claimed vio­
lations affected the election results. A require­
ment that a plaintiff allege facts that the election 
results would have been different had the 
claimed violations not occurred would make 
enforcement of the provisions of this section 
effectively impossible in most elections. Bickel 
v. City of Boulder, 885 P.2d 215 (Colo. 1994). 

. The incurrence of a debt and the adoption 
of taxes as the means with which to repay 
that debt are properly viewed as a single 
subject when presented together in one ballot 
issue. Bickel v. City of Boulder, 885 P.2d 215 
(Colo. 1994). 

Ballot title is not a ballot title for tax or 
bonded debt increases and the city is not re­
quired to begin the measure with the language 
"Shall city taxes be increased by up to 8 million 
dollars?". The primary purpose and effect of the 
measure is to grant a franchise to a public utility 
to furnish gas and electricity to the city and its 
residents, although the ballot title also seeks 
authorization for a contingent tax increase of up 
to $8,000,000 to be implemented only in the 
highly unlikely event that the city were unable 
to collect from the public utility. Bickel v. City 
of Boulder, 885 P.2d 215 (Colo. 1994). 

Ballot title violates subsection (3)(c) by fail­
ing to include an estimate of the full fiscal 
year dollar increase In ad valorem property 
taxes. All that is required is a good faith esti­
mate of the dollar increase. To create an exemp­
tion from the requirements of subsection (3)(c) 
any time a district has difficulties estimating its 
proposed tax increases would undermine the 
primary purpose of the disclosure provisions of 
this section. Bickel v. City of Boulder, 885 P.2d 
215 (Colo. 1994). 

The purpose of the disclosure requirements 
regarding the dollar estimate or a tax increase 

is to permit the voters to make informed 
choices at the ballot. That purpose was not 
substantially achieved in the case of the pro­
posed ad valorem property tax increase because 
the ballot title failed to give any indication of the 
potential magnitude of the tax increase. Bickel 
v. City of Boulder, 885 P.2d 215 (Colo. 1994). 

The only portion of the ballot measure that 
should be invalidated for failure to provide 
estimate of the tax increase is the authorization 
for the city to increase ad valorem property 
taxes "in an amount sufficient to pay the prin­
cipal and interest on" the open space bonds. The 
first portion of the measure, which authorizes 
the city to issue bonds, does not violate this 
section and need not be stricken from the mea­
sure. Bickel v. City of Boulder, 885 P.2d 215 
(Colo. 1994). 

The calculation method employed to calcu­
late fiscal year spending is not prohibited by 
the plain language of this section. It is entirely 
unclear whether the city's cash reserves are 
properly viewed as a reserve increase, a reserve 
transfer, or a reserve expenditure for purposes of 
subsection (2)(e). Plaintiffs' claim that the city's 
calculation of its fiscal year spending data may 
have misled the voters is without foundation· 
because the city clearly disclosed in its election 
notice that fiscal year spending included the 
accrual of the cash reserves. Bickel v. City of 
Boulder, 885 P.2d 215 (Colo. 1994). 

Failure of election notice to include the 
overall percentage change in fiscal year 
spending over a five-year period is n_ot signif­
icant. All of the information relevant to calcu­
lating the overall percentage change was pro­
vided by the city in its chart. On the whole, the 
election notice substantially complies with the 
disclosure requirements set forth in subsection 
(3)(b). Bickel v. City of Boulder, 885 P.2d 215 
(Colo. 1994). · 

Where there is a discrepancy between the 
total debt repayment cost stated in the elec­
tion notice and the amount stated in the bal­
lot title, the district should be bound by the 
lower figure. The electorate did not receive any 
advance warning of the higher debt repayment 
cost stated in the ballot title. Bickel v. City of 
Boulder, 885 P.2d 215 (Colo. 1994). 

The absence of the district's submission 
resolution from the election notice did not 
make the election notice insufficient or mis­
leading In any way. This section does not re­
quire districts to include in their election notices 
the ministerial acts, orders, or directions of the 
governing body authorizing submission of a par­
ticular initiative to the electorate where to do so 
would be duplicative and potentially confusing 
and would not add any substantive information 
to the election notice that was not already dis­
closed in the ballot title. Bickel v. City of Boul­
der, 885 P.2d 215 (Colo. 1994) .. 
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Transportation revenue anticipation notes 
issued in accorllance with§ 43-4-705, consti· 
tute a "multiple fiscal year direct or indirect 
district ,. · · ~ or other financial obligation 
whatsoever" that requires voter approval. It 
is evident that the state is receiving money in the 
form of a loan from investors. Because the notes 
are negotiable instruments, it can be implied that 
the notes contain an unconditional promise of 
payment. It is apparent that the payment obliga­
tions are likely to extend into multiple years 
because the state must make a pledge of its 
credit for the notes to be marketable. Given the 
amount of notes issued in comparison to the 
annual budget of the department of transporta­
tion, it is reasonable for the voters to have 
expected that the notes would be submitted to 
them for their consideration. Submission of In­
terrogatories on House Bill 99-1325, 979 P.2d 
549 (Colo. 1999). 

Subsection (4)(a) does not require a school 
district to obtain voter approval for every tax 
or mill levy, but only for those taxes that are 
either new or represent increases from the pre­
vious year. To the extent that the school dis­
trict's 1992 mill levy was the same as the pre­
vious year, subsection (4)(a) did not apply. Bolt 
v. Arapahoe County School Dist. No. 6, 898 P.2d 
525 (Colo. 1995). . 

Advance voter approval requirement held 
satisfied by 1984 approval of issuance of gen· 
eral obligation bonds. The incurment of debt 
and the repayment of that debt are issues that are 
so intertwined that they may properly be sub­
mitted to the voters as a single subject. Bolt v. 
Arapahoe County School Dist. No. 6, 898 P.2d 
525 (Colo. 1995). 

Voters may give present approval for fu­
ture increases in taxes under this section 
when the increase might be necessary to repay a 
specific, voter-approved debt. Bolt v. Arapahoe 
County School Dist. No. 6, 898 P.2d 525 (Colo. 
1995). . 

Abatements and refunds levy, designed to 
recoup tax revenue lost because of an error in 
assessment, is not subject to subsection (4)(a). 
But for the error, such revenue would have been 
collected, and the total dollar amount of taxes 
imposed does not increase although the mill 
levy rate may change. Bolt v. Arapahoe County 
School Dist. No. 6, 898 P.2d 525 (Colo. 1995). 

District levy for purposes of meeting fed· 
eral requirements predated this section, 
hence was exempt, in view of statutory budget­
ing process that gives no discretion to board of 
county commissioners to alter budget fixed ear­
lier in the year. Bolt v. Arapahoe County School 
Dist. No. 6, 898 P.2d 525 (Colo. 1995). 

While authority's bonds constituted a fi­
nancial obligation under this section, the re­
marketing of the bonds nevertheless was not 
subject to subsection (4)(b), since the bond 
remarketing scheme does not create any new 

obligation, it merely remarketed debt that was 
authorized before the enactment of this section 
under the terms of a financing plan adopted at 
the time the debt was issued. Board of County 
Comm'rs v. E-470 Public Hwy. Auth., 881 P.2d 
412 (Colo. App. 1994); Nicholl v. E-470 Public 
Hwy. Auth., 896 P.2d 859 (Colo. 1995). 

Intergovernmental loan repayment was a 
new multi-year fiscal obligation to which sub· 
section (4)(b) applied and Authority must ob­
tain voter approval before incurring this debt. 
Nicholl v. E-470 Public Hwy. Auth., 896 P.2d 
859 (Colo. 1995). 

IV. SPENDING AND REVENUE LIMITS. 

The electorate of a governmental entity 
may authorize retention and expenditure of 
the excess collection without forcing a corre· 
sponding revenue reduction. Havens v. Board 
of County Comm'rs, 924 P.2d 517 (Colo. 1996). 

Although the great outdoors Colorado 
trust fund board is not a local government, 
private entity, agency of the state, or enter­
prise under this section, it is essentially gov­
ernmental in nature and the best reading of this 
section is to exclude from state fiscal year 
spending limits only those entities that are non­
governmental since this interpretation is the in­
terpretation that reasonably restrains most the 
growth of government. Submission of Interrog­
atories on Senate Bill 93-74, 852 P.2d I (Colo. 
1993). 

Section 9 of article XVIlI of the Colorado 
Constitution prohibits the general assembly 
from enacting limitations on revenues col­
lected by the Colorado limited gaming com· 
mission in order to comply with. this section, 
and insofar as revenues generated by limited 
gaming might tend in a given year to violate the 
spending limits imposed by this section, the 
general assembly may comply with this section 
by decreasing revenues collected elsewhere, or 
if that is impossible after the fact, the general 
assembly may comply with this section by re­
funding the surplus to taxpayers. Submission of 
Interrogatories on Senate Bill 93-74, 852 P.2d I 
(Colo. 1993). 

The party seeking to invoke the "preferred 
interpretation" has the burden of establish­
ing that its proposed construction of this section 
would reasonably restrain the growth of govern­
ment more than any other competing interpreta­
tion. The mere assertion by a party that its 
interpretation would "reasonably restrain most 
the growth of government" is not dispositive. 
Bickel v. City of Boulder, 885 P.2d 215 (Colo .. 
1994). 

"Offset" is not a term of art defined by this 
section or utilized in a compensatory financial 
sense in the applicable provision; rather, read in 
context, the reasonable meaning of the operating 
phrase "revenue change as an offset" in subsec-

Art. XI· Public Indebtedness Sec. 1 

ti on (7)( d) is that voter approval for the excess 
revenue retention constitutes the required offset 
to the refund requirement which otherwise 
would apply. Havens v. Board of County 
Cornm'rs, 924 P.2d 517 (Colo. 1996). 

The electorate's approval for retention of 
the excess revenues as a "revenue change" is 
the required "offset" to the governmental en­
tity's otherwise applicable refund obligation: 
"['t]he excess shall be refunded in the next 
fiscal year unless voters approve a revenue 
change as an offset." Havens v. Board of County 
Cornm'rs, 924 P.2d 517 (Colo. 1996). 

Remarketing of revenue bonds does not 
constitute creation of debt requiring voter 
approval under this section because the remar­
keting does not create any new debt, impose any 
tax, or expose taxpayers to any new liability or 
obligation. Board of County Comm' rs v. E-470 
Public Hwy., 881 P.2d 412 (Colo. App. 1994). 

Under this section, bonded debt increases 
annual fiscal spending only by the amount of 
the debt service, not by the amount of the 
borrowed funds expended; thus, the expenditure 
of the escrowed bond proceeds for further con­

. struction and the operation of E-470 highway 
does not impact annual fiscal spending, and is 
not subject to the voter approval requirements of 
subsection (7)(d). Board of County Comm' rs v. 
E-470 Public Hwy. Auth., 881 P.2d 412 (Colo. 
App. 1994); Nicholl v. E-470 Public Hwy. 
Auth., 896 P.2d 859 (Colo. 1995). 

The collection and expenditure of Author· 
ity revenues for service on bonds are 
"changes in debt service," to which the provi­
sions of subsection (7)(b) do not apply under the 
plain language of this section. Board of County 
Comrn'rs v. E-470 Public Hwy. Auth., 881 P.2d 
412 (Colo. App. 1994); Nicholl v. E-470 Public 
Hwy. Auth., 896 P.2d 859 (Colo. 1995). 

It is incorrect to interpret the phrase "rev· 
enue change as an offset" in subsection (7)(d) 
to require that offsetting revenue reductions 
must be paired with the retained excess rev· 
enues for the following reasons: (1) Such a 
construction would restrict the electorate's fran-

chise in a manner inconsistent with the evident 
purpose of this section, which is to limit the 
discretion of governmental officials to take cer­
tain taxing, revenue, and spending actions in the 
absence of voter approval; (2) such a construc­
tion does not accord with legitimate voter ex­
pectations that this section, if adopted, would 
defer to citizen approval or disapproval certain 
proposed tax, revenue, and spending measures 
that varied from this section's limitations; (3) 
the general assembly has construed this section 
as including the approval of revenue changes, 
under subsection (7) by means of measures re­
ferred to the voters by local government; ( 4) 
such a construction conflicts with the clear pat­
tern of this section deferring to voter choice in 
the waiver of otherwise applicable limitations; 
and (5) the court has declined to adopt a rigid 
interpretation of this section which would have 
the effect of working a reduction in government 
services. Havens v. Board of County Comm'rs, 
924 P.2d 517 (Colo. 1996). 

V. STATE MANDATES. 

"Subsidy" of state by county is legally ~­
possible. Attempted turnback by county of its 
responsibilities under human services code pur­
suant to subsection (9) was invalid because 
when a county (itself a political subdivision of 
the state) attempts to subsidize the state, the 
state, through the county, contributes to itself. 
Therefore, county's contribution to cost of so­
cial services program is not a "subsidy" and 
subsection (9) does not apply. Romer v. Board 
of County Comm 'rs, Weld County, 897 P.2d 779 
(Colo. 1995). 

This section did not change the mixed state 
and local character of social services. Romer v. 
Board of County Comm'rs, Weld County, 897 
P.2d 779 (Colo. 1995). 

A county's duties to the state court system, 
including security, may not be reduced or ended 
pursuant to subsection (9). State v. Board of 
County Comm'rs, Mesa County, 897 P.2d 788 
(Colo. 1995). 

ARTICLE XI 

Public Indebtedness 

Section 1. Pledging credit of state, county; city, town or school district forbidden. 
Neither the state, nor any county, city, town, township or school distri~t sh.all lend or pledge 
the credit or faith thereof, directly or indirectly, in any manner to, or m aid of, any person, 
company or corporation, public or private, for ~Y. ~ount, or for any purpose whatever; or 
become responsible for any debt, contract or hab11ity of any person, company or corpora­
tion, public or private, in or out of the state. 

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 60. 
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Vs. Court Use Only 

CITY OF COLORADO SPRINGS 
Defendant 

Attorney or Party without Attomey(Name and Address): Case Number: 
2003CV935 

Division 12 
Courtroom 302 

.,, 
ORDER 

BACKGROUND 

This matter came before this court upon Plaintiffs claim that an April I, 2003, election 

held by th .. ~ ~ity of Colorado Springs was invalid as to one of the items, Issue l A, a measure 

submitted to the electorate which proposed that an existing sales and use tax be extended from 

2009 to 2025. 

The City filed a Motion for Summary Judgment to which Plaintiff responded. The Court 

deemed Plaintiffs Response to be a Cross Motion for Summary Judgment and proceeded to 

determine the matter on Summary Judgment given that there was no dispute as to any facts 

which the Court deemed material to a determination on the merits. Oral argument was held on 

July 2, 2004, after which the Court advised the parties that it would enter its ruling as 

expeditiously as practicable. 



FACTS 

On December 10, 2002, by way ofresolution number 213-02, the city council of the City 

of Colorado Springs determined to submit to the voters a ballot measure to extend the sales and 

use tax for Trails, Operi Space, and Parks ("TOPS"), due to expire in 2009, to 2025. The ballot 

title was fixed as part of the resolution. At that time, and at subsequent council meetings during 

which the ballot measure was discussed, the city council was advised by the city attorney that no 

notice of election would be sent because such was not required by TABOR 1; accordingly, no 

comments would be accepted from the public as would otherwise be required by TABOR to be 

included in notices of election. 

On February 14, 2003, Plaintiff herein demanded the right to file comments regarding the 

ballot measure despite the city clerk's assertions that such would not be accepted. The city clerk 

acquiesced and accepted Plaintiffs comments. Following acceptance of these comments from 

Plaintiff, the city clerk again contacted the office of the city attorney and was advised by the city 

attorney that her opinion had changed and that a notice of election must be sent. The city clerk, 

being aware that this was the last day for accepting comments to be included in the "For" and 

"Against" section of the notice, contacted the vice mayor who was known to her to be a strong 

proponent of the measure. She advised the vice mayor that comments for the proposal had to be 

submitted by close of business that day to be included in the notice. She did not contact any 

other persons for the solicitation of comments. Comments by proponents and the comments by 

Plaintiff were included in the notice of election. 

The notice of election was entitled "NOTICE OF ELECTION ON A REFERRED 

MEASURE." The notice of election did not include the infomiation set forth in City TABOR 7-

1 Throughout the text of this Order, the Court may refer to specific sections of City TABOR or State TABOR and 
may refer to both collectively as TABOR. The provisions of the respective amendments arc virtually identical such 
that no distinction is necessary for purposes of this Order. 
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90(c)(2) or State TABOR 20(b)(3). The ballot title did not include the words "Shall City taxes 

be increased ... ". 

ISSUES TO BE DETERMINED 

I. WHETHER OR NOT THE BALLOT TITLE CONSTITUTED A TABOR 

VIOLATION, AND WHETHER OT NOT THE TITLE WAS PROPERLY 

CONTESTED BY THE PLAINTIFF. 

II. WHETHER OR NOT THE FACTUAL SUMMARY MAILED PURSUANT 

TO RESOLUTION OF THE CITY COUNCIL CONSTITUTED A VIOLATION OF THE FAIR 

CAMPAIGN PRACTICES ACT SUCH THAT THE ELECTION SHOULD BE 

INVALIDATED. 

III. WHETHER OR NOT THE TITLE OF THE NOTICE OF ELECTION 

CONSTITUTED A TABOR VIOLATION. 

IV:' WHETHER OR NOT THE NOTICE OF ELECTION CONTAINED THE 

NECESSARY INFORMATION AS REQUIRED BY TABOR. 

V. WHETHER OR NOT THE ACTIONS OF THE CITY CLERK IN CONTACTING 

ONLY PROPONENTS OF THE MEASURE REGARDING SUBMISSlON OF COMMENTS 

CONSTITUTED A VIOLATION OF TABOR. 

VI. WHETHER OR NOT THERE WAS SUBSTANTIAL COMPLIANCE EVEN IF 

THERE WERE DEVIATIONS FROM THE SPECIFIC REQUIREMENTS OF TABOR. 
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FINDINGS AND CONCLUSIONS OF LAW 

I. 

WHETHER OR NOT THE BALLOT TITLE CONSTITUTED A TABOR VIOLATION, 

AND WHETHER OR NOT THE TITLE WAS PROPERLY CONTESTED BY THE 

PLAINTIFF. 

State TABOR (3 )(b) and (3 )(c) reforence order of preference for notice and ballot titles. 

If the election is one which involves an increase in taxes, the ballot title should begin, "SHALL 

CITY TAXES BE INCREASED ... ", as being the preferential title. The question then becomes 
\ 

whether this was just such an election. To make that determination, we must examine the 

various parts of TABOR as they logically relate to each other. 

State TABOR (4)(a) specifically sets forth the categories ofrevenue increases for .which 

an election is required [See Aurora v. Acosta, 892 P.2d 264 (Colo.1995)]. A review of this 
·-.::.:::.: 

provision indicates that the various forms of revenue increases set forth therein would 

unquestionably constitute tax increases with the exception of "extension of an expiring tax." 

Indeed, the parties agreed during the course of oral argument that all other forms listed therein 

are tax increases. They disagreed as to "extension of an expiring tax." The City argues that if an 

extension of an expiring tax was deemed to be a tax increase, TABOR could have easily and 

explicitly said so. That argument disregards, however, that section (4)(a) does not specifically 

state that any of the forms listed therein are "tax increases." To interpret them otherwise, 

though, would attach no meaning whatsoever to (3)(b) which sets forth the types of information 

which must be included in election notices for issues involving "tax increases." Because "tax 

increases" are not othe.n\:.i§e defined in TABOR, this Court must interpret section (4)(a) as being 

just that definition [See Aurora v. Acosta, Supra, at p. 268]. This interpretation is bolstered by 

4 



the requirements of section (3)(c). Without (3)(b) information being included in nqtices of 

election held pursuant to section (4)(a), (3)(c) \Vould have no meaning. In short, there would be 

no baseline from which (3)(c) calculations could be made and, if the (3)(b) "tax increase" 

information disclosure requirements did not apply to (4)(a) categories, then such would apply to 

nothing identified anywhere in TABOR. For these reasons, the Court FINDS that this election 

was an election proposing a "tax increase" and the ballot title should have reflected this 

determination. Because the ballot title began with the phrase "WITHOUT RAISING 

ADDITIONAL TAXES ... " such constituted a TABOR violation. 

Such finding does not end the inquiry, however. As set forth in Cacioppo v. Eagle 

County School District, 0:3SA336, June 14, 2004, C.R.S. 1-11-203.5 sets forth the exclusive 

method for contesting ballot titles. Because it is uncontested that Plaintiff did not timely follow 

the procedures set forth therein, his current claim in that regard is time barred. This 

determination does not, in this Court's view, prohibit the Court from considering the ballot title 

as it may impact the overall determination of substantial compliance with TABOR. 

II. 

WHETHER OR NOT THE FACTUAL SUMMARY AS MAILED PURSUANT TO 

RESOLUTION OF THE CITY COUNCIL VIOLA TED THE FAIR CAMPAIGN PRACTICES 

ACT SUCH THAT THE ELECTION SHOULD BE INVALIDATED. 

As set forth in the City's brief, the proper procedure for contesting an alleged violation of 

the Fair Campaign Practices Act is set forth at Colo. Const. Art. XXVIII, Sect. 9(2)(a). A 

hearing is required before an administrative law judge. The decision of the administrative law 

judge is subject to app_eal. Plaintiff filed a Complaint with the Colorado Secretary of State in 

accordance with this procedure. A hearing was held and an opinion was issued by the 
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administrative law judge in which she found that the factual summary did not violate the FCPA. 

Plaintiff did not appeal. 

This Court FINDS that the exclusive remedy for contesting an issue under the FCPA is 

that which the Plaintiff followed. That issue cannot be revisited in this case. Any claims of the 

Plaintiff in this regard are DISMISSED. 

III. 

WHETHER OR NOT THE TITLE OF THE NOTICE OF ELECTION CONSTITUTED 

A TABOR VIOLATION. 

As set forth in TABOR sect. 20(3)(b), titles are to have a certain order of preference as 

follows: NOTICE OF EL.ECTION TO INCREASE TAXES/TO INCREASE DEBT/ON A 

CITIZEN PETITION/ON A REFERRED MEASURE. In this election, the City chose to use the 

last of the four choices after detennining that the election did not involve a tax increase. Given 

the analysis set forth in Section I above, this Court FINDS that the election did involve a ''"tax 

increase.""·As such, the proper title of the notice of election should have been NOTICE OF 

ELECTION TO INCREASE TAXES. It follows then that the title of the notice of election did 

constitute a violation of TABOR because the mandated order of preference was not followed. It 

does not, however, follow that the election must be invalidated if there is otherwise substantial 

compliance with TABOR. 

IV. 

WHETHER OR NOT THE NOTICE OF ELECTION CONTAINED THE NECESSARY 

INFORMATION REQUIRED BY TABOR. 

Once it is dete~ined that the election was an election to increase taxes, the requirements 

..... 
of TABOR 20(3)(b)(ii) and (iii) must be met. None of the infonnation required by those sections 
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was included in the notice of election. The only information included in the notice of election, 

other than the ballot title and text, were comments filed by the Plaintiff and the proponents of the 

measure. Though such comments may have included the opinion of the preparer as to certain 

data required by TABOR, it did not include any information prepared by the City and certainly 

did not include any estimates as required. It cannot be said, therefore, that the notice of election 

contained the informational disclosure required by TABOR. 

v. 

WHETHER OR NOT THE ACTIONS OF THE CITY CLERK IN CONT ACTING 

ONLY THE PROPONENJS OF THE MEASURE RE SUBMISSION OF COMMENTS 

CONSTITUTED A VIOLATION OF TABOR. 

It is undisputed that on at least two public occasions, i.e. city council sessions, the public 

was notified that the City would not accept comments regarding the proposed ballot measure 

because no'notice of election would be sent. On the last day for submitting such comments, 

Plaintiff appeared at the city clerk's office and was again advised that no comments would be 

accepted. Plaintiff, by all indications, forcefully demahded that his comments be accepted. The 

city clerk's office allowed him to do so. This acceptance of Plaintiffs comments occurred at 

approximately 3:15 p.m. on the afternoon of February 14, 2003, admittedly the last day for 

submission of such comments. After accepting Plaintiffs comments, the city clerk again 

contacted the city attorney's office regarding its opinion that no notice of election should be sent. 

The city clerk was advised that the city attorney's office had changed its opinion and that a 

notice of election should be sent. The city clerk, being aware that the vice mayor was a strong 

supporter of TOPS, c~~tacted him regarding the need to submit comments prior to the 5:00 p.m. 
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deadline. The TOPS committee, through one of its members, submitted the comments which 

were included in the notice of election. 

The Court FINDS no bad faith on the part of the city clerk in the notifying of the vice 

mayor of the deadline for submitting comments. While there is arguably an appearance of 

impropriety in that the city clerk took no action to solicit conunents from oppo1ients of the 

measure, TABOR contains no proscription as to how such comments may be submitted to the 

city clerk's office. 

The Court is more concerned, however, with the actions of the City in refusing to notify 

the public that any comments would be received. On at least two public occasions, the City 

notified the public that comments would not be received because no notice of election would be 

sent. Had it not been for the insistence of the Plaintiff, his comments would not have been 

accepted by the city clerk. It was only after the Plaintiffs comments were accepted that the city 

·clerk was advised by the city attorney that the decision had been made to send a notice of 

election. After that decision was made, the city clerk then solicited comments favorable to the 

measure. 

Both City and State TABOR clearly anticipate the participation of the public in preparing 

comments to be included in notices of election. If it were not so, deadlines for submission of 

such comments would not have been established (State TABOR 20(3)(b)(v); City TABOR 7-

90(c)(2)(v)). State TABOR is a constitutional amendment while City TABOR is a City Charter 

Amendment. Actions by the City which effectively negate those provisions should not be 

approved. In this case, there is the appearance, at the very least, that such occurred. This Court 

cannot state that such did not occur. l)ntil after 3: 15 p.m. on the last day for submitting 

comments, the City refused such comments. When that opinion was changed, an employee of 

' the City solicited comments from only proponents of the issue. If all others, save the Plaintiff, 
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who may have opposed the measure had taken the City at its word as expressed in public, no 

comments whatsoever would have been submitted. This is equally true of proponents of the 

measure who also had no reason to believe that the City would accept comments regarding this 

measure. Given that the City never reversed itself in a public sense, it cannot be said that the 

public had any reasonable opportunity to further the purposes of TABOR with the submission of 

comments. 

The Court FINDS, then, that the City violated the provisions of TABOR by publicly 

refusing to accept comments to be included in the notice of election. 

VI. 

WHETHER OR NOT THERE WAS SUBSTANTIAL COMPLIANCE EVEN IF 

THERE WERE DEVIATIONS FROM THE LITERAL REQUIREMENTS OF TABOR. 

In Bickel v. CitvofBoulder, 885 P.2d 215 (Colo. 1994), the Colorado Supreme.Court has 

given guidance as to how a determination of substantial compliance is to be made. The Court 

noted in that opinion that "where multiple interpretations of an Amendment 1 provision are 

equally supported by the text of that amendment, a court should choose that interpretation which 

it concludes would create the greatest restraint on the growth of govenunent" (See Bickel, at 

229). The Court also set forth certain factors to be considered when making a substantial 

compliance determination. Those factors include: (1) the extent of the district's noncompliance 

with respect to the challenged ballot issue, that is, a court should distinguish between isolated 

examples of district oversight and what is more properly viewed as systemic disregard of 

Amendment l requirements; (2) th.e purpose of the provision violated and whether that purpose 

' 
is substantially achiev_ed despite the district's noncompliance; and (3) whether it can reasonably 

--be inferred that the district make a good faith effort to comply or whether the district's 
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noncompliance is more properly viewed as the product of an intent to mislead the electorate. 

As to the first factor to be considered, because this Court has found that the election 

involved a "tax increase," it follows that the extent of noncompliance is significant. The title of 

the notice of election was improper, the ballot title was improper, the ballot title did not contain 

the mandated information as to estimated tax revenue increase, the notice of election did not 

contain the required 20(3)(b) information, and the ballot title itself contained the opening phrase 

"WITHOUT RAISING ADDITIONAL TAXES," when the undisputed purpose of the measure 

was to raise between $ l 00 million and $200 million in additional taxes over the tem1 of the 

extension (as stated by the parties in oral argument). The Court FINDS, then, that the examples 

of noncompliance are not-isolated and do represent a systematic disregard of the requirements of 

TABOR. 

As to the second factor to be considered, the purpose of the provisions violated were to 

fully infonn the electorate as to the nature of the measure, that is, what the measure was designed 

to do in terms of producing additional revenue. The Supreme Court held in Bickel that the 

primary purpose ofTABOR's disclosure provisions was to provide the electorate with the 

information necessary to make an intelligent decision on ballot issues involving debt/tax 

increases. Because all of the required estimates of spending and revenue increases were missing 

from the notice of election and the ballot title, and because the ballot title itself could lead one to 

believe that there would be no increase in tax revenue, there was no infonnation whatsoever 

from which a voter could glean the kinds of data which TABOR contemplates the voter 

receiving. It cannot be said, therefore, that the purpose of the provisions with which there was 

no compliance has been otherwise achieved. 

The third factqr to be considered is that of whether there was a good faith effort to 
.... -

comply on the part of the City. Because virtually all of the data which is required to be included 

10 



in either the notice of election or the ballot title was not included in the information provided to 

the voters in this election, there is no evidence of a good faith effort to comply. When these 

omissions are considered in conjunction with the ballot title's opening phrase ''WITHOUT 

RAISING ADDITIONAL TAXES," which is clearly a misstatement of the intent of the measure, 

the lack of evidence of good faith is predominant. 

The case law in Colorado is consistent in its advice that a court should not lightly set 

aside an election. Indeed, as the Colorado Supreme Court has pointed out in Bickel and Felzien 

v. School District RE-3 Frenchman. 380 P.2d 572 (Colo. 1963), as a matter of general public 

policy, courts should not invalidate the results of an election unless clear !:,TfOtmds for such action 

is shown. Though the cases do not state such in so many words, it is this Court's view that 

election results are to be accorded substantial deference and only reluctantly and upon "clear 

grounds" should an election's results be set aside. It is with this view in mind that this Court has 

examined all of the facts and arguments submitted to it and now finds itself compelled to 

conclude that, in furtherance of City Council Resolution 213-02 and in its submission to the 

voters of its proposal to extend the TOPS tax to 2025, the City of Colorado Springs did not 

substantially comply with the provisions of either State TABOR or City TABOR.2 

2 Upon appellate review, the question may arise as to whether or not the trial court woulJ ha\'c found substantial 
compliance with TABOR if it had determined that "extension of an expiring tax" did not foll under the definition of 
a "tax increase," thereby triggering the infonnational disclosure requirements of sec. 20(3 )(b). The trial court 
answers that question in the affim1ative. It would have found substantial compliance despite the other TABOR 
infirmities. Relying upon theo..logic of Kelly v. Novey, 318 P.2d 214, 135 Colo.408 ( 1957), the Court would find 
that despite the "public comment" issue and the misleading ballot title, enough information had been provided to the 
voters through the ballot text, the factual summary, and the "For" and "Against" comments to allow an informed 
choice, therefore, the spirit and intention ·of TABOR had not been violated. 
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.. 

ORDER 

IT IS, THEREFORE, ORDERED THAT THE RESULTS OF THE ELECTION HELD 

BY THE CITY OF COLORADO SPRINGS ON APRIL 1, 2003, ARE INVALID AS TO 

ISSUE IA, AND , AS TO ISSUE 1 A, THE ELECTION IS A NULLITY. 

Done and Dated this U day of E>'Vft 0T 2004. 

::::~ · .. 

' -

BY THE COURT: 
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