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STATEMENT OF INTERESTS OF TIIE AMICI 

I. COMMON INTERESTS OF AMICI. 

The amici are Colorado local governments, authorities established by Colorado state or 

local governments and non-profit organizations that represent the interests of Colorado local 

governments and others who have relationships with Colorado local governments. All the amici 

are immediately and directly concerned with three issues under article X, § 20 of the Colorado 

Constitution ("Amendment l ") that are before the Court in this case. The three issues are: 

( 1) the definition of "enterprise" and "government-owned business" for purposes of 

section (2)(d) of Amendment 1; (2) whether a remarketing of variable rate bonds, such as the 

Arapahoe County/E-470 bonds that are at issue in this case (hereinafter referred to as the "E-470 

Bonds") could be treated as the "creation of any multiple-fiscal year direct or indirect district 

debt or other financial obligation" for purposes of section (4)(b) of Amendment 1; and (3) 

whether the collection and spending of revenues mandated by the contracts governing pre-

Amendment 1 bonds are subject to the "fiscal year spending" limits of section (7)(d) of 

Amendment 1. 1 

A. Definition of "Enterprise." 

Since the adoption of Amendment l, all Colorado state and local governments have been 

required to determine which of their operations qualify as "enterprises" in order (i) to calculate 

fiscal year spending for purposes of complying with the fiscal year spending limits of the 

amendment, and (ii) to determine whether voter approval is required for bonds and other 

1The amici are also immediately and directly concerned with the issue of what activities 
constitute "state or any local government" for purposes of section (2)(b) of Amendment 1. 
Under the decision of the Court of Appeals this issue is not now before this court and has not 
been briefed. 
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obligations payable from the revenues of such operations. Determinations and assumptions that 

state and local governments have already made in good faith regarding enterprise status for the 

base year of 1992, for the completed and closed year 1993 and for the current budget year 1994 

affect calculations of fiscal year spending not only in the year for which the determination has 

been made, but also for each subsequent year. 

Since November of 1992, state and local government officials have operated with minimal 

judicial and legislative guidance about what may constitute an "enterprise" or a "government 

owned-business" under Amendment 1. State and local government officials throughout Colorado 

have been left to their own good faith judgments about which of their operations qualify as 

enterprises. A ruling by this Court adopting an unreasonably narrow definition of "enterprise" 

or "government owned-business" would require Colorado governments to reverse enterprise 

determinations already made in good faith; invalidate fiscal year spending and revenue 

computations that ripple through all years since 1992; throw the finances of Colorado 

governments into chaos; require refunds of billions of dollars that have already been expended 

to provide services to tax and rate payers; and invalidate billions of dollars of bonds issued by 

Colorado state and local governments based on the enterprise exception. The extent of the 

disruption that might be caused by an unreasonably narrow definition of "enterprise" or 

"government owned-business" is illustrated by the facts that, based on a Colorado Municipal 

League membership survey conducted in the summer of 1993, 75 % of respondents considered 

some aspect of their operations to fall within the "enterprise" exception and, based on statistics 
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compiled by Securities Data Company, 2 Colorado state and local governments have issued more 

than $3.5 billion of bonds in over 130 transactions after the adoption of Amendment 1 (without 

voter approval) in reliance on the enterprise exemption. 

B. Remarketine of Variable Rate Bonds. 

Governments in Colorado and throughout the United States commonly use variable rate 

financing to save money for their tax and rate payers. 3 Variable rate financing saves money 

because it allows the government to borrow at short-term interest rates (which are consistently 

lower than long-term rates) until market and other conditions are ripe to "convert to" or lock-in 

a favorable long-term rate. An essential element of variable rate financing is periodic 

"remarketings," such as the one at issue with respect to the E-470 Bonds, at which the interest 

rate on the bonds is reset based on then-current market conditions. Because variable rate bonds 

typically remain outstanding over a long period of time, it is not at all uncommon to hold the 

proceeds of such bonds "in escrow" until circumstances permit an "escrow break" (as has 

occurred with respect to the E-470 Bonds), nor is it uncommon to make changes in the 

documents governing such bonds in connection with a particular remarketing in order to conform 

2Securities Data Company is a corporation engaged in the business of collecting data on 
securities transactions. Statistics compiled and disseminated by Securities Data Company are 
widely relied upon by persons working in the securities and financial businesses and professions. 

3The E-470 Bonds are typical variable rate bonds. Variable rate bonds typically have a 
long final maturity similar to the 40 year term of the E-470 Bonds. Interest initially is computed 
at short-term rates based on rate periods similar to the six-month rate periods of the E-470 
Bonds. The interest rate payable during each rate period is determined in a remarketing 
conducted in the same manner as the remarketing of the E-470 Bonds at issue in this case. The 
issuer retains the right at any remarketing date to "convert" the variable, short-term rate to a 
fixed interest rate that applies through the final maturity of the bonds. A fundamental premise 
of variable rate financings is that the bonds are the same obligation throughout their life and that 
a remarketing does not "create" a new obligation. 
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their tenns to current market conditions and changing circumstances (as is also to occur with 

respect to the remarketing of the E-4 70 Bonds at issue in this case). Changes to bond documents 

in connection with the remarketings that do not substantially modify the material tenns of the 

bonds (e.g. principal amount, maturity date, mandatory redemption provisions. the source of 

payment or use of proceeds) are not considered to change the underlying transaction or to 

"create" a new obligation. is not regarded by issuers as changing the underlying transaction. 

A ruling by this Court that the remarketing of the E-470 Bonds creates a "multiple-fiscal 

year direct or indirect district debt or other financial obligation" under Amendment 1 would 

severely restrict the ability of Colorado governments to use variable rate financing to save 

money for their tax and rate payers. The extent of the potential disruption is illustrated by the 

fact that, based on statistics compiled by Securities Data Company, since 1986 alone more than 

$238 billion of variable rate governmental obligations have been remarketed in over 9,000 

remarketing transactions throughout the United States. Of these, more than 119 remarketings 

involving more than $3. 7 billion were for Colorado state and local governments. This includes 

more than 20 Colorado remarketings involving over $2 billion of variable rate obligations for 

more than 10 Colorado governments after the adoption of Amendment 1. Even Arapahoe 

County, which has objected so strenuously to the remarketing of the E-470 Bonds, has itself 

remarketed more than $17 million in bonds since the adoption of Amendment 1 (not counting 

the E-470 Bonds). 4 

4The two Arapahoe County remarketings are the December 2, 1992 and December 1, 
1993 remarketings of Arapahoe County's Multifamily Revenue Bonds (Stratford Station Project), 
1985 Series A. 
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C. Collection and Spending of Revenues Mandated by Contracts Governing Pre­
Amendment 1 Bonds. 

According to Securities Data Company, there are more than 920 issues aggregating in 

excess of $17 billion of Colorado state and local government revenue bonds currently 

outstanding that (like the E-470 Bonds) were issued prior to the adoption of Amendment 1. 5 

Just as is the case with respect to the E-470 Bonds, the contracts between the issuer and the 

owners of virtually all these $17 billion of bonds mandate that the issuer collect and spend 

revenues in an amount sufficient not only to pay the debt service on the bonds, but also to pay 

the costs of operation, maintenance and other costs relating to the activity that produces the 

revenues pledged to pay the bonds. A ruling by this Court with respect to the E-470 Bonds that 

could result in the application of the "fiscal year spending" limits of section (7)(d) of 

Amendment 1 to the collection and spending of revenues to satisfy the contracts between the 

issuers and the owners of these $17 billion of bonds would significantly adversely affect the 

ability of the issuers of the bonds to collect and spend the required revenues; substantially impair 

the contract rights of the bondholders; and likely subject the issuers to defaults on their bonds 

and lengthy and costly court. and perhaps bankruptcy, proceedings. 

II. THE AMJCI. 

A. City and County of Denver. 

The City and County of Denver ("Denver") is a municipal corporation created by and 

operating pursuant to and by virtue of article XX of the Colorado constitution as a home-rule 

city. Denver is interested in all three issues dealt with in this brief. Denver frequently has 

5This figure includes only revenue bonds issued in 1980 and after and, therefore, 
substantially understates the actual figures. 
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issued and currently has outstanding, millions of dollars of bonds that are variable rate bonds. 

as well as millions of dollars of pre-Amendment 1 bonds. Denver is particularly concerned that 

the definition of "enterprise" adopted by this Court provide Denver some measure of flexibility 

in designating enterprises. For example. Denver has designated its wastewater management 

divisions and its airport system -- both Stapleton International and Denver International -- as 

enterprises. See Denver Revised Municipal Code Sections 20-17 and 20-18. In addition, the 

medical and related health care functions of Denver General Hospital, whose service to the 

medically indigent population of the metropolitan area is well known, will be undertaken by an 

enterprise in the next several years under the newly authorized Denver Health and Hospital 

Authority. See § 25-29-101, et seq., C.R.S. 

B. Colorado Association of Municipal Utilities. 

The Colorado Association of Municipal Utilities ("CAMU") is a nonprofit Colorado 

corporation formed to promote the interests of the 29 municipally-owned electric and natural gas 

utilities and three power authorities operating in the State of Colorado. The members of CAMU 

are government-owned businesses providing electric and natural gas services to their citizens and 

residents within adjoining certificated service territories. CAMU members have outstanding 

millions of dollars of variable rate bonds, pre-Amendment 1 revenue bonds and post-Amendment 

I bonds issued pursuant to the enterprise exception. CAMU is particularly concerned with any 

judicial precedent which would unnecessarily subject its members to the requirements of 

Amendment I . 
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C. Colorado Association of School Boards. 

The Colorado Association of School Boards ("CASB") is a non-profit association created 

and existing in accordance with§§ 29-1-401and29-1-402, C.R.S., which authorizes political 

subdivisions of the state to fonn and maintain associations for various cooperative purposes. 

CASB membership includes 169 of the boards of education of Colorado· s 176 public school 

districts. 

All services and activities of CASB are provided exclusively for the benefit of the boards 

of education of Colorado's public school districts. The purpose of CASB is to work for the 

improvement of public education through the operation of a mutual agency. Through this 

agency, school districts may cooperatively consider all aspects of school operation. The issues 

presented in this case are of critical importance to school districts because they will detennine 

how the fiscal year spending and revenue limits of Amendment 1 apply to Colorado 

governments. 

D. Colorado Community Revitalization Association and North&lenn Urban 
Renewal Authority. 

The Colorado Community Revitalization Association ("CCRA") is a nonprofit corporation 

founded to promote the efficient use of community revitalization resources and to assemble, 

examine, and study all pertinent infonnation pertaining to community development, 

redevelopment, preservation, improvements and revitalization. CCRA's membership includes 

entities responsible for development, redevelopment and improvement of communities, such as 

urban renewal authorities and downtown development authorities; entities responsible for 

creating or promoting programs designed to accomplish CCRA' s objectives, such as business 

and civic associations and historic preservation organizations; and other interested individuals 
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and professionals. Although all of CCRA's members are engaged in the business of community 

revitalization, many have relationships with one or more governments that could give rise to 

scrutiny under Amendment 1. 

The Northglenn Urban Renewal Authority ("NURA") is an urban renewal authority 

organized by the City of Northglenn pursuant to statute with the power to issue revenue bonds 

payable from incremental property and sales taxes resulting from increased private sector 

economic activities resulting from or related to projects funded with the proceeds of such bonds. 

Although CCRA's members, including urban renewal authorities such as NURA and the 

Denver Urban Renewal Authority ("DURA"), have only limited governmental authority of their 

own, many, including NURA and DURA, have outstanding millions of dollars of pre­

Amendment 1 revenue bonds, a large percentage of which are variable rate bonds. NURA and 

DURA in particular, each has outstanding millions of dollars of pre-Amendment 1 variable rate 

revenue bonds that are "in escrow" and are, in many respects, virtually identical to the E-470 

Bonds. CCRA, NURA and CCRA' s other members, therefore, are immediately and directly 

interested in and will be immediately and directly affected by the ruling of the Court in this case. 

E. Colorado Health Facilities Authority. 

The Colorado Health Facilities Authority ("CoHFA") is a political subdivision and an 

instrumentality of the state, created by statute. CoHFA has an independent board of directors 

appointed by the Governor. CoHFA ·has no taxing power, no condemnation power, no police 

powers and receives no funding from the state or any other political subdivision. It has the 

power to issue tax-exempt (and taxable) bonds for the purpose of financing and refinancing 

health facilities by loaning the proceeds to health institutions. CoHFA's bonds are repaid from 

02/56325.5 8 



• 

loan repayments made by the health institutions, and are not payable from any funds of the 

Authority. CoHFA's income is derived from additional payments made by the various health 

institution borrowers, as a financing fee. As of September 30, 1994, CoHFA had outstanding 

more than $1.4 billion of bonds, including millions of dollars of pre-Amendment l revenue 

bonds, more than $650 million of revenue bonds that were issued after the adoption of 

Amendment 1, and millions of dollars of variable rate revenue bonds issued both before and 

after the adoption of Amendment 1. All of CoHFA's bonds are "conduit" bonds to finance 

health facilities for nonprofit health institutions and do not constitute an "obligation" of the 

CoHFA under the law in effect at the time Amendment 1 was adopted. 

F. Colorado Municipal Lea:ue. 

The Colorado Municipal League ("CML") is a non-profit voluntary association of 256 

municipalities located throughout the State of Colorado, including all Colorado municipalities 

above 2,000 population and the vast majority of those having a population of 2,000 or less. 

CML's membership represents 99.9 percent of the municipal population in Colorado. As noted 

above, 75 % of respondents to CML's membership survey indicated that they considered some 

part of their operations to fall within the "enterprise" exception to Amendment 1. CML 

members also have billions of outstanding bonds, including pre-Amendment I revenue bonds, 

variable rate bonds and bonds issued after the adoption of Amendment I under the enterprise 

exemption. 

G. Pueblo County. 

Pueblo County is a county and political subdivision of the state of Colorado organized 

pursuant to and governed by statute. Pueblo County and other Colorado counties have the same 
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interests in all the issues dealt with in this brief as the other amici -- they have designated 

activities as enterprises and have outstanding millions of dollars of pre-Amendment 1 bonds. 

variable rate bonds, and bonds issued after the adoption of Amendment 1 under the enterprise 

exemption. Since Pueblo County and other Colorado counties frequently collect fees and taxes 

on behalf of other Colorado political subdivisions, Pueblo County also is panicularly interested 

in arguments advanced by appellants regarding the collection and spending of revenues relating 

to the E-470 Bonds, and the possibility (should this Court agree with those arguments) that many 

of the fees and taxes that Pueblo County and other counties collect on behalf of other Colorado 

political subdivisions could somehow be included in the fiscal year revenue or spending of such 

counties. 

H. Special District Association of Colorado. 

The Special District Association of Colorado ("SDA") is a not-for-profit membership 

corporation, organized and operating in the State of Colorado, that provides legislative and legal 

representation for special districts, which are independent political subdivisions organized 

pursuant to statute. Some 318 of the 867 special districts in Colorado are SDA members. SDA's 

members will be immediately and directly affected by the ruling of the Court regarding all three 

issues dealt with in this brief. Most SDA members have designated activities as enterprises and 

many have outstanding millions of dollars of pre-Amendment 1 bonds, variable rate bonds and 

bonds issued after the adoption of Amendment I under the enterprise exemption. 

STATEMENT OF ISSUES 

The amici share a common interest in the following issues before the Court: 
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I. WHETHER THE COURT OF APPEALS CORRECTLY HELD TiiAT THEE-
470 PUBLlC IDGHW AY AUTHORITY IS AN "ENTERPRISE" EXEMPT 
FROM TiiE PROVISIONS OF AMENDMENT 1. 

Il. WHETHER TiiE COURT OF APPEALS CORRECTLY HELD TiiAT TiiE 
R.EMARKETING OF THE E-470 BONDS DOES NOT CONSTITUTE THE 
"CREATION OF ANY MULTIPLE-FISCAL YEAR DIRECT OR INDIRECT 
DISTRICT DEBT OR OTHER FINANCIAL OBLlGATION" UNDER 
AMENDMENT 1. 

ill. WHETiiER TiiE COURT OF APPEALS CORRECTLY HELD THAT THE 
COLLECTION AND SPENDING OF REVENUES MANDATED BY THE 
CONTRACTS GOVERNING THE E-470 BONDS ARE EXEMPT FROM THE 
FISCAL YEAR SPENDING LIMITS OF AMENDMENT 1. 

ARGUMENT 

I. AMENDMENT 1 MUST BE CONSTRUED IN LIGHT OF THE LAWS IN EFFECT 
AT THE TIME IT WAS ADOPTED. 

The proper framework for interpreting Amendment 1 is set forth in Bickel v. City of 

Boulder, 18 Brief Times Reporter 1549 (Colo. 1994). Amendment 1 supersedes only conflicting 

state constitutional, state statutory, charter or other state or local provisions. A conflict exists 

if one provision permits what the other forbids, or forbids what the other permits. Id. at 1554. 

If no such conflict exists, Amendment l must be construed "in the light and understanding of 

prior and existing laws." Id. Thus, if a term is not expressly defined in Amendment 1, a court 

must determine the meaning of that term by reference to the statutory and common law in effect 

at the time the amendment was adopted. Id. at 1555. 

Further, because Amendment I is intended to be a tax limitation measure, not a debt 

limitation measure, it should not be applied to any obligation not payable from tax revenues. 

As this Court noted in Bickel, "the principal purpose of [Amendment I] is to regulate the 

manner and extent of state and local taxation and spending . . . " 18 Brief Times Reporter at 
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1553 (emphasis supplied); see also County of Boulder v. Dougheny, Dawkins, Strand & 

Bigelow, Inc., 18 Brief Times Reporter 1855, 1858 (Colo. App. 1994) ("limitation on 

indebtedness is not [Amendment l's] primary purpose."). 

Application of these principles to the facts of this case mandates the conclusion that the 

Court of Appeals properly determined that the E-470 Public Highway Authority is an 

"enterprise" exempt from the provisions of Amendment 1 ; that the remarketing of the E-4 70 

Bonds does not constitute the "creation of any multiple-fiscal year direct or indirect district debt 

or other financial obligation" within the meaning of Amendment 1 ; and that the collection and 

spending of revenues mandated by the contracts governing the E-4 70 Bonds are exempt from 

the "fiscal year spending" limits of section (7)(d) of Amendment 1. Therefore, the judgment 

of the Court of Appeals should be affirmed. 

Il. TIIE COURT OF APPEALS CORRECTLY HELD TIIAT THE E-470 PUBLIC 
HIGHWAY AUTHORITY IS AN "ENTERPRISE" UNDER AMENDMENT 1. 

A. Because "Business" has an Expansive Meanin& Under Colorado Law, a 
Flexible Test is Required for Determinin& Whether an Activity is a 
"Government-owned Business." 

An "enterprise" is (1) a government-owned business which is (2) authorized to issue its 

own revenue bonds and (3) receives less that 10% of its annual revenue in grants from all 

Colorado state and local governments combined. Colo. const. art. X, § 20(2)(d). Because it 

is indisputable that the E-470 Authority meets the last two prongs of this test, the amici are 

concerned with what constitutes a government-owned "business." 

Amendment 1 contains no definition of government-owned "business." Therefore, under 

Bickel, this Court must look to the law in effect at the time Amendment 1 was adopted to 

determine its meaning. 18 Brief Times Reporter at 1554-55. 
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The tenn "business" is a word of extensive use and indefinite signification, and is not 

capable of a definition at once sufficiently particular and comprehensive to be applicable to all 

cases. See 12A C.J.S. Business, at 463. Accordingly, Colorado courts have afforded the tenn 

business a broad construction. See, e.g., Lindner Packing and Provision Company v. Industrial 

Commission of Colorado, 99 Colo. 143, 145-147, 60 P.2d 924, 925-27 (1936) (discussing 

various definitions of "business"). In Lindner, the court noted that: 

'Business' has been defined to mean activity, energy, capacity, 
opportunities by which results are reached, and as embracing everything about 
which person [sic] can be employed .... ' 'Business' is that which busies or 
occupies the time, attention or labor of one as its principal concern, whether for 
a long or short time; occupation; any particular occupation or employment, 
mercantile transactions in general; concern; right or occasion of making one self 
busy; affairs; transactions, business and employment being synonymous. 

60 P.2d at 926. 

Rather than adopting a "bright line" rule for detennining what constitutes a "business," 

Colorado courts have made a case-by-case detennination of what constitutes a "business" by 

examining a variety of factors, including: (1) whether the activity is ongoing as opposed to a 

single act, see Hughes v. Pallas, 84 Colo. 14, 17, 267 P. 608, 609 (Colo. 1928) ("rummage 

sales" held on an occasional basis held not a "business" under tenns of lease); (2) whether an 

entity is providing a service for a fee, see City & County of Denver v. Gushurst, 120 Colo. 465, 

468-69, 210 P.2d 616, 618 (Colo. 1949) ("selling, leasing, operating and installing" 

shuffleboards for a fee held to be a "business" under statute); and (3) whether an entity is in 

operation for the purpose of obtaining a profit, see Lindner, supra (construing activities covered 

under Workman's Compensation Act). Similarly, here the Court of Appeals looked to factors 

such as the provision of a service for a fee and ownership of assets in detennining that the E-470 
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Public Highway Authority was a "government-owned business." Board of County Com 'rs \'. 

E-470 Public Highway Auth., 881 P.2d 412, 419 (Colo. App. 1994). 

This list of factors is not exhaustive, nor are all of these factors necessarily applicable 

m each case-some factors are relevant to certain businesses and not to others. This is 

particularly true where, as here, a "government-owned" business is involved. Unlike private 

businesses, a "government-owned" business would generally not seek a profit; it would return 

any profits to the public in the form of reduced prices or fees for the products or services 

provided or improvements inuring to the benefit of the public. The individual circumstances 

must determine which factors are relevant. 

The term "business" has been afforded a broad interpretation under pre-Amendment 1 

law, and there is no language in Amendment 1 to narrow that interpretation. The text of 

Amendment 1, if anything, "loosens" the interpretation of "business" as it applies here because 

Amendment 1 specifically modifies the term "business" with the phrase "government-owned." 

The flexible, case-by-case application of a variety of factors, followed by the Court of Appeals 

in this case, best comports with this interpretation and the law in effect at the time Amendment 1 

was adopted. Therefore, the judgment of the Court of Appeals should be affirmed. 

B. Petitioners' Interpretation of "Enterprise" is Unworkable and Should be 
Rejected. 

Petitioners suggest that the Court should look either to whether an entity operates "for 

profit" or to whether "the activities of the entity being considered are 'essentially governmental 

in nature"' to determine whether an entity is a "business." (Opening Brief of Petitioners, p. 15). 

However, these approaches are not a workable or preferable alternative to the case-by-case 

analysis previously followed by Colorado courts to determine whether an entity is a "business." 

02/56325.5 14 



J. Limiting "government-owned business" to entities that operate "for pro.fit" 
is too narrow. 

An interpretation of "government-owned business" limited to those entities engaged in 

an activity "for profit" is a narrow construction that would write the "enterprise" exception out 

of Amendment 1. Petitioners argue in their Opening Brief that "the exercise of governmental 

authority is not compatible with the stated purpose of obtaining a profit." (Opening Brief. 

p. 13). However, if all businesses must operate for profit, there can not be a "government-

owned" business. The Court should reject this analysis, because it cannot adopt an interpretation 

of Amendment 1 which would render its terms meaningless. See People v. Andrews, 871 P.2d 

1199, 1201 (Colo. 1994) (courts must construe statutes and constitutional amendments to give 

sensible effect to all of their parts). 

Further, a "profit" requirement would be inconsistent with pre-Amendment 1 law. In 

Lindner, for example, the Court noted: "[T]he word 'business' is commonly employed in 

connection with an occupation for livelihood or profit, but is not limited to such pursuits. " 60 

P.2d at 926 (emphasis supplied). Other courts have similarly noted that although an intent to 

derive a profit may be one of the indicia of a "business," it is not dispositive. For example, in 

Doggett v. Burnett, 65 F.2d 191 (D.C. App. 1933), the court rejected an interpretation of the 

Internal Revenue Code which would have imposed a profit requirement on the definition of 

"business," stating: 

02/56325.5 

"Business," within the contemplation of the law, is a word of large and 
indefinite import-one which is incapable of definite limited definition .... 

The Board, in its decision, denied the deduction on the ground that 
appellant has failed to show that the alleged business of publishing and marketing 
the books of Joanna Southcott has been profitable, or that there is prospect that 
it will be profitable. We think this is too severe a limitation to be placed upon 
the determination of what constitutes a business within legal contemplation. . . 
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We think a better test to be applied here is whether or not the person 
engaged in a legitimate enterprise shows a willingness to invest time and capital 
on the future outcome of the enterprise, whether it be successful or unsuccessful. 

65 F.2d at 193, 194. Therefore, "profit" should not be dispositive in determining whether an 

entity is a "government-owned business" under Amendment 1. 

2. Petitioners' suggested "essential government function" test is 
unworkable. 

This Court has sharply criticized efforts to draw artificial lines between "governmental" 

and "nongovernmental" functions. See Denver v. Mountain States Tel. & Tel., 754 P.2d 1172 

(Colo. 1988) ("In addition to being an unreliable means of distinguishing exercises of municipal 

authority, the governmental/proprietary distinction is analytically unsound."). Petitioners' 

reliance on In re: Submission of Interrogatories on S.B. 93-74, 852 P.2d 1 (Colo. 1993), is 

misplaced. In that case, the issue of the "enterprise" exception to Amendment 1 was not argued 

by the parties, and this Court's reference to "essentially governmental in nature" was simply 

dicta. 

There is no way one can distinguish what is "essentially" a function of government from 

what is not, the "essential government function" test should be rejected. Simply because 

governments have traditionally provided a service to their citizens does not transform that 

service into an essential government activity. Indeed, as the United State Supreme Court has 

noted, "[M]any governmental functions of today have at some time in the past been non-

governmental." Helvering v. Gerhardt, 304 U.S. 405, 427, 58 S. Ct. 969, 978, 82 L. Ed. 2d 

1428 (1938) (Black, J., concurring). How can entities such as the amici determine what is an 

"essential" function of government? 
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If anything, government and private industry have shared the responsibility for the 

construction and maintenance of roadways, and toll roads have historically and traditionally been 

a function of private industry. As Joseph F. Dolan has noted: 

In 1821 William Becknell, a Missouri businessman who wished to further 
his trade with Mexican soldiers in what is now New Mexico, forged the first road 
through Colorado-the Santa Fe Trail. Forty years later a fur trapper built a 
shortcut on this same route over Raton Pass in southeastern Colorado, set up a 
booth, and established Colorado's first toll road: a dollar a wagon, funerals and 
Indians free. 

One of Colorado's earliest and greatest state legislators, Otto Mears, made 
his fortune the same way, building and operating toll roads throughout the state. 
In all, he owned 383 miles of tolled "wagon roads," including Million Dollar 
Highway between Ouray and Silverton, so named because supposedly a million 
dollars worth of gold was discovered in the gravel used to surface the road. 

Transportation Research Board, National Research Council, Transponation Research Record 

1107: Private-Sector Involvement and Toll Road Fina.ncing in the Provision of Highways 86-87 

(1987) (attached hereto as Exhibit A). Thus, even if the Court were to apply the "essential 

government function test," which the amici contend it should not, the E-470 Public Highway 

Authority must be viewed as "essentially" non-governmental. 

This Court should not accept petitioners' invitation to drag Colorado back into the 

quagmire that such "governmental/nongovernmental" function tests have created in the past. 

Such a test would be impossible to administer and would provide absolutely no guidance to the 

amici. who must determine whether their activities constitute "enterprises" under Amendment 1. 

Therefore, the judgment of the Court of Appeals should be affirmed. 
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ID. THE COURT OF APPEALS CORRECTLY HELD THAT THE REMARKETING 
OF THE E-470 BONDS DOES NOT CONSTITITTE "THE CREATION OF ANY 
MULTIPLE-FISCAL YEAR DIRECT OR INDIRECT DISTRICT DEBT OR 
OTHER FINANCIAL OBLIGATION" UNDER AMEND1\1ENT 1, AND THAT THE 
COLLECTION AND SPENDING OF REVENUES MANDATED BY THE 
CONTRACTS GOVERNING THE E-470 BONDS ARE EXEMPT FROM THE 
FISCAL YEAR SPENDING LIMITS OF AMENDMENT 1. 

The amici agree with appellee that the Court of Appeals correctly held that the 

remarketing of the E-470 Bonds does not constitute the "creation of any multiple-fiscal year 

direct or indirect district debt or other financial obligation" under Amendment 1, and that the 

collection and spending of revenues mandated by the contracts governing the E-4 70 Bonds are 

exempt from the fiscal year spending limits of Amendment 1. The amici further submit that 

because the E-470 Bonds are not payable from tax revenues, Amendment 1 is inapplicable to the 

E-470 Bonds. See Bickel, 18 Brief Times Reporter at 1553. 

Amici concur with the reasoning set forth at pages 18 to 30 in the E-470 Public Highway 

Authority's Answer Brief with respect to these issues and incorporate those arguments herein. 

CONCLUSION 

Based on the foregoing. the amici curiae respectfully submit that the judgment of the 

Court of Appeals should be AFFIRMED. 
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monies due under the service contract ought to be incumbent 
on the appropriating entity. 

• Legal opinions must be rendered on the enforceability and 
assignment of all contracts; such opinions should cover bond­
holder and trustee rights in bankruptcy. 

• Force majeure (uncontrollable circumstances such as 
changes in laws) events must be resolved as to risk in favor of 
the bondholders. 

• The private partnership or entity engaged in the transac­
tion with the public sector should be limited in purpose to the 
scope of the transaction. 

• The contracting public agency must enter an agreement 
guaranteeing the payment of a fee for a service; service fees 
should be payable without set-aside or offseL 

• The obligation to pay fees begins when the facility has 
passed acceptance tests; therefore, debt service on any issued 
bonds must be provided for mtil acceptance tests are meL 

TRANSPOIITATION RESEARCH RECORD ll07 

• The contracting private party must agree to provide the 
service and to guarantee such, save force majeure; liquidating 
damages at least equal to the amount required for debt service 
must be available for any interruption of service. 

• Methods of providing for facility expansion or modifica­
tion should be provided for in advance; provisions governing 
additional indebtedness must set cenain affordability tests. 

• Construction will be for a fixed price with completion on a 
date certain. Payment and perfonnance bonds must back up 
construction guarantees, including liquidated damages cover­
ing debt service. 

• Partnerships making guarantees must have substance to 
back up obligations and commitments. Partnership structure 
and right of substitution are importanL 

J 

Public-Private Involvement in the 
Development of Roadways and 
Interchanges in Colorado 

JOSEPH F. DOLAN 

This paper ls a history of private-sector involvement in the 
provision of roadways in Colorado. Major early developments 
are sketched to provide badtpound for what bas occurred 
since 1975. Financial and polldcal problems associated with 
unmet present demand, land use plannlnc for future IJ'OWlb 
and development, and quality-of-life Issues an discussed. 
Three ways in which tile private sector Is involved in the 
provision or roadways an dacrlbed: (11) private contributions 
to finance interchanges, (b) 1overnmental associations to 
provide major transportation improvements, and (c) involve­
ment or private interests with local 1overnments to build 
major highways without the participation or state or federal 
government. 

Jn 1821 William Becknell, a Missouri businessman who wished 
to further his trade with Mexican soldiers in what is now New 
Mexico, forged the first road through Colorado-the Santa Fe 

Colorado Department of Transportation, 4101 South Colorado Boule­
varci, Englewood, Colo. 80110. 

Trail. Forty years later a fur trapper built a shortcut on this 
same route over Raton Pass in southeastern Colorado, set up a 
booth, and established Colorado's first toll road: a dollar a 
wagon, fmerals and Indians free. 

One of Colorado's earliest and greatest state legislators, Otto 
Mears, made his fortune the same way, building and operating 
toll roads throughout the state. In all, he owned 383 mi of tolled 
"wagon roads," including the Million Dollar Highway 
between Ouray and Silverton, so named because supposedly a 
million dollars' worth of gold was discovered in the gravel 
used to surface the road. 

As the free ente!prise system crisscrossed Colorado with 
roads, other visionaries saw a dollar to be made in Denver 
transportation. Five full years befcre Colorado attained state­
hood in 1876, Denver had fixed-guideway transit: horse-drawn 
cars on 2 mi of track. By 1886, Denver was the second city in 
the world to have electric-powered streetcars; and by the 1890s, 
eight different companies were plying 156 mi of city lines with 
cable cars, streetcars, and trolleys. 
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Stiff competition among these lines spurred the first major 
instance of public-private cooperation in Denver's history. One 
of the tram companies shared with the city the cost of building 
the 16th Street and Larimer Street viaducts in order to provide 
easier access for its streetcars over the Platte River into down­
town Denver. 

Government Takes Over Transportation 

As was the case in many states, private enterprise built the 
majority of Colorado's early transportation systems. Private 
involvement in providing highways, however, did not last long. 
As a booming Colorado went careening into the 20th century, 
government stepped in to take over the task of integrating, 
connecting, and financing roads. By the middle of the century, 
the automobile bad sufficiently enticed most riders away from 
transit companies, so privately nm transportation was no longer 
a going concern. Jn just.a few decades, both highways and mass 
transit had become the exclusive pwview of the public sector. 

There are a number of cogent reasons why the 1980s should 
witness a rebirth of private-sector involvement in providing 
transportation. Part of this renaissance is surely due to the 
Reagan administration's view that, whatever government can 
do (or cannot do), the private sector can do better. 

However, the growing trend of private enterprise reentering 
the transportation business is mostly a matter of money: gov­
ernment at all levels can no longer afford to finance all needed 
transportation improvements. 

The power of the Organization of Petroleum Exporting 
Countries in the 1970s, double-digit inflation, deferred mainte­
nance, the design life of bridges and roads, more fuel-efficient 
automobiles, and government regulations that place govern­
ment at a competitive disadvantage all have contributed to an 
inability of government to supply enough transportation 
improvements to meet the increasing need. 

Jn Colorado, and in the Denver area in particular, unplanned 
and unchecked suburban growth probably is as responsible as 
any other factor for creating unmet transportation demands. 
That this monstrous growth should now rear its head is, of 
course, no surprise to urban observers, who long ago sounded 
the alarm over the implications of metropolitan developrnenL 
Indeed, Colorado's present Governor, Richard D. Lamm, was 
elected in 1974 as a candidate who warned of the dangers of 
urban sprawl and the need to promote slower growth and 
preservation of Colondo'• natural resources and beauty. 

Soon after taking oflke in 1975, Governor Lamm tried to 
convert his campaign philosophy into state policy. Candidate 
Lanm was sure that highways were the chief cause of urban 
sprawl and so had vowed to kill Interstate 470, a proposed 26-
mi beltway-type Interstate highway to encompass southwest 
Denver and connect the ends of the two major Interstates that 
cut through Denver like a plus sign. As governor, Lamm saw 
no plus in the proposed freeway. "l-470 is really a solution of 
the past," Lamm told the press, "and what we're looking for is 
a solution of the future. Interstate 470 is dead. If I have to drive 
a silver stake through its heart, I will do so." 

What started out as a simple battle over a suburban freeway 
soon became a bitter and complex free-for-all over the future 
form of urban developmenL Governor Lamm eventually did 
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succeed in winning some concessions, but for all intents and 
purposes, he lost on the overriding issue of planning the future 
of Colorado's growth. The proposed Interstate was changed to 
a proposed parkway, and was reduced from six to four lanes. 
By December 1985, 12 mi of C0-470 were open, and the entire 
26-mi parkway should be completed by 1988. 

As damaging as this war was to the governor, be bad not yet 
fired his final shOL In 1979 Lamm launched his next salvo at 
unplanned urban development with a sensible, reasoned 
approach, ineptly and inaptly called Colorado's Human Settle­
ment Policies. Again citing the dangers of "sprawling develop­
ment patterns," Lamm said that his Human Settlement Policies 
were developed to provide direction for accommodating 
growth and facing the problems of the 1980s. Almost by the 
sheer weight of their name, the Human Settlement Policies 
soon sank from sighL 

Governor Lamm was again bloodied but unbowed. Less than 
6 months later, he initiated another major attempt at land use 
planning-The Front Range ProjecL The aim of this project 
was to examine how Coloradans might adjust to the expected 
population increase of 1.25 million more people by the year 
2000 in the 13 Front Range co1Ulties yet maintain and enhance 
their way of life. The project was a nonpartisan, public-private 
sector cooperative effort, based on the principles of participa­
tory democracy and extensive citi1.e11 involvement. More than 
600 volunteers worked with a professional staff to examine the -
key issues facing the Front Range. Although the project)itself 
was successful in involving the public in the issues of land use 
and open. space, it failed to capture the support of the general 
assembly, and what the governor feared has come to pass. 
Today all of Denver's key indicators indicate trouble: 

• Population: The city of Denver actually lost population 
between 1970 and 1980; population dropped 5 percent to 
490,011. The population of suburban Denver increased by 59 
percent, from 712,028 to 1,130,891. By 2010, the population of 
metropolitan Denver will have increased by more than 1 mil­
lion people; 93 percent of the increase will occur in the sub­
urbs. 

• Employment: Employment in the city of Denver increased 
19 percent last decade; during the same period, suburban 
employment leaped 110 percent. The Denver Tech Center, a 
southeast Denver activity center 15 mi from downtown Denver, 
now rivals the down10wn central business district (CBD) as an 
employment center and is expected to become Colorado's 
largest employment district in the 21st century. In the next 30 
years, 800,000 more employees will work in metropolitan 
Denver; 80 percent of them will work in the suburbs. 

• Transportation: Vehicle miles of travel increase 5 percent 
a year, the number of vehicles 3.4 percent a year, and the 
automobile occupancy rate slides down closer and closer to I. 
Denver has the second highest number of cars per capita ratio 
in the United States and the worst air pollution. Rush hour has 
ballooned from 3 hr a day to 4 1/2 hr a day. 

The Public Sector and 
Unmet Transportation Demand 

A recent study by the Colorado Department of Highways 
(CDOH) identified $25 billion of highway and transit improve-
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ments needed in Colorado between now and the year 2001. The 
study projects only $15 billion of revenue over the same period, 
which leaves a forecast shortfall of $10 billion, without allow­
ing for inflation. 

The majority of the problems and much of the funding deficit 
fall in the Denver region. The Denver Regional Council of 
Governments (DRCOG) estimates that 1,062 lane miles of new 
highways and a 77-mi network of busways or light rail must be 
built in metropolitan Denver by the tum of the century to 
handle exploding traffic volumes. DRCOG projects that trans­
portation revenue for necessary improvements will fall $3 
billion short: total cost of needed transportation= $9.9 billion; 
total projected revenues = $6.9 billion; highway and transit 
revenue shortfall for the Denver area alone = $3 billion. 

Clearly, existing revenue sources will not be adequate to 
finance metropolitan Denver's transportation needs. Several 
options have been considered to overcome this large deficit, 
including a motor fuel tax increase, a statewide sales tax 
increase, a sales tax on motor fuel, a regional sales tax increase, 
bond financing, toll road financing, ton-mile tax increases on 
trucks, and a grade crossing tax on railroads. 

The 1986 Colorado General Assembly spent a good share of 
its time addressing this matter during its just completed ses­
sion. The legislature passed two key pieces of legislation: a 
statewide increase of 6 cents a gallon in the gasoline tax (7.5 
cents a gallon on diesel fuel) to expire in 1989 and enabling 
legislation that allows the six-county Denver metropolitan 
region to ask voters to approve a 3-cent regional fuel tax for 
transportation improvements. The governor allowed the first to 
become law without his signature but vetoed the second argu­
ing that a Denver regional fuel tax would undermine the con­
cept of a state highway department and would make statewide 
increases in the fuel tax more difficult in the future. However, 
the new 6-cent statewide fuel tax increase will generate about 
$306 million during its 3-year life and thus will reduce the 
expected statewide highway and transit needs shortfall from 
$10 billion to $9.7 billion. 

Obviously, given the expected growth in Denver's traffic, the 
public's attitudes toward tax increases, and the federal govern­
ment's announced support for "privatization," the private sec­
tor's role in planning and building public-sector infrastructure 
must become more significant in the future. 

The private sector in Colorado has a long history of par­
ticipation, through direct contributions, in financing con­
struction of local capital improvements, such as utility ease­
ments and dedicated local street rights-of-way. The state or 
local government has provided necessary road improvements. 
In recent years, private-sector participation has expanded in 
Colorado to include financing the construction of intersections, 
access roads, interchanges on major state highways, and high­
way widenings. 

Since the late 1970s, the CDOH has been inundated with 
requests from the private sector and local governments for new 
highways as well as additional or better access to the state 
highway system. Frequently, these requests are for the rebuild­
ing of existing interchanges or the construction of new inter­
changes (or entire new highways). Today there are more than 
50 interchanges proposed for Colorado's state highway system, 
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at a cost of more than $300 million, which is far more than the 
available funding. 

Requests for new interchanges and highways on the state 
system are submitted to the Colorado Highway Commission, a 
nine-member group that sets policy for the state highway sys­
tem in Colorado. A cornerstone policy of the commission, 
called the Five Year Program of Projects, establishes a multi­
year set of priorities for highway construction and rehabilita­
tion. A new fifth year is added each state fiscal year, and the 
first year of the Five Year Program of Projects is substantially 
reflected in the annual construction budget. 

The present policy of the Colorado Highway Commission is 
to concentrate revenue on maintaining the present system and 
thus avoid the need for more costly rehabilitation in the future. 
Because of this emphasis, the commission realizes that there 
are many capital needs on the highway system that cannot be 
met through present state funding sources. 

In response to the growing role of the private sector and local 
governments in financing transportation improvements on the 
state system, the commission in October 1982 adopted Policy 
Directive 1686 called Non-State Financing of State Highway 
Improvements. This directive was created "to establish stan­
dards for nonstate financing of highway improvements where 
the proposed improvements are primarily of benefit to a par­
ticular private development or local governmental entity." Pol­
icy Directive 1686 provides: 

Requests by local governments or developers to have a Jo­
posed project budgeted for construction out of sequence or 
inconsistent with the cum:nt annual construction budget or Five 
Year Plan shall be considered by the Highway Conunission as 
follows: 

a. If the proposed project is included in the latest Five Year 
Plan, the project may be considered for budgeting provided 
an appropriate share of the cost is provided from sources 
other than the State Highway Fund. The exact amount to be 
borne by sources other than the State Highway Fund shall be 
negotiated on a case-by-case basis, using criteria to be pro­
mulgated pursuant to a procedural directive. 

b. If the proposed project has a prior construction commitment, 
i.e., inclusion in the Interstate Cost Estimate, both the trans­
portation improvement program and the long-range element 
of the transportation plan of the urban transportation plan­
ning area which have been concurred in by the Highway 
Commission, or if the project has been identified as one of 
the top three priority projects by a County in its annual 
request before the Highway Commission, the project may be 
considered for budgeting provided sources other than the 
State Highway Fund represent over one-half the estimated 
project COSL 

c. If no prior construction conunitment can be documented, the 
project may be considered for budgeting provided all or 
nearly all of the project cost is borne by sources other than 
the State Highway Fund and if located in an urbanii.ed area, 
the project is included in both the transportation improve­
ment program and the long range element of the transporta­
tion plan of the urban ttansportation planning area which 
have been concurred in by the Highway Commission. 

With this policy directive, the Colorado Highway Commission 
and the CDOH took the first steps necessary to deal with the 
anticipated problems associated with growing private involve­
ment in financing public highways. 
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THE PRIVATE SECTOR AND 
METROPOLITAN DENVER TRANSPORTATION 

Although private involvement in transportation is now occur­
ring statewide, the private sector is most active in transporta­
tion financing in the Denver metropolitan area. Thus far this 
activity has taken three forms: 

1. Private contributions to finance interchanges. Since 1983 
the COOH has been involved with the private sector in con­
structing or modifying nine interchanges on the state highway 
system in the Denver region. Nineteen additional interchanges 
for metropolitan Denver have been requested. 

2. Intergovernmental associations to provide major trans­
portation improvements. The major example of this type of 
association in Colorado is the Joint Southeast Public hnprove­
ment Association (JSPIA) in southeast Denver. 

3. Involvement of private interests with local governments 
to build major highways without the participation of state or 
federal government. E-470, a proposed 50-mi beltway to skirt 
metropolitan Denver on the east side, is now being planned 
without the state's involvement. 

Private Contributions to Build Interchanges 

The Colorado Highway Commission's recently adopted Policy 
Directive 1601, Interchange Approval Process, took effect on 
April l, 1985. The aim of this directive was to establish consis­
tent guidelines for reviewing and evaluating requests for new 
interchanges and improvements to existing interchanges on 
major state highways. The highway commission recognized 
that controls had to be placed on the location of interchanges in 
order to prevent deterioration of level of service. Policy Direc­
tive 1601 provides: 

It is the policy of the Commission that all requests for inter­
change construction or improvements will be reviewed and 
evaluated in a fair and consistent manner. Since each request for 
an interchange has its own unique circumstances, the Commis­
sion will take into account these unique circwnstances in judg­
ing the relative merits of each request. Further, in evaluating 
each request, the Commission will consider the system feasi­
bility study, the project level feasibility study, the environmen­
tal assessment and any other impacts and consequences of the 
interchange. 

So that each interchange request is tn:ated fairly and consis­
tently, it is deemed DCCCIAIY by the Commission that general 
guidelines be establilhed. Theac guidelines will stipulate what 
material must be pnwicled to the Department and Commission 
so that a detcrmina&ion can be made on the request ... [The 
interchange request proceu] is general in nature and each 
interchange request may necessitate slight variations from this 
process. No attempt is made in this Policy Directive to account 
for all possible variations. The Dislrict offices are cfuectcd to 
notify the requesting pany of these variations u soon as pos­
sible to minimize any delays. 

The costs of preparing all studies required by the guidelines 
to this directive shall be the responsibility of the applicant. The 
financing of the interchange request is governed by the stan­
dards set forth in Policy Directive 1686. 

The "guideline" steps include 

1. The applicant must be a governmental entity, and the 
CDOH must follow the guideline steps. 

2. Traffic impacts must be examined in a system feasibility 
study. To be studied are alternate routes, accident history, 
congestion effects on the existing system, effects on adjacent 
interchanges, economic development impact analysis, and local 
commitment to improving local roadways. 

3. The proposal must be in the local transportation plan and 
transportation improvement program. 

4. A project-level feasibility study must be conducted. 
5. Federal approval must be obtained if the proposed inter­

change is to be on the federal-aid system. 
6. An Environmental Assessment (EA)-Finding of No 

Significant Impact (FONSI) or an Environmental hnpact State­
ment (EIS) must be completed. 

7. A funding package must be proposed. 

The words sound fine, but all that is established is a stated 
intention to require all applicants to jump through the same 
hoops. 

Policy Directive 1601 is of some help in evaluating a pro­
posed interchange. However, because it lacks specific criteria 
for evaluating proposed improvements, such as interchange 
spacing, traffic volume requirements, interchange design, and 
other threshold values, it is still perceived as being insufficient 
by those who follow the process. 

Intergovernmental Associations to Provide 
Major Transportation Improvements 

J 

Interstate 25 runs through the Front Range area east of the 
continental divide from the Wyoming to the New Mexico 
borders. Eighty percent of Colorado's population lives along it. 
It was begun in 1947 as a Denver freeway (known as the Valley 
Highway). The Valley Highway, completed in 1962, snakes 
through Denver and ends in the southeastern part of the city. 
The next large city to the south is Colorado Springs, 70 mi 
away. The Denver-Colorado Springs portion of 1-25 was com­
pleted in 1960. 

Middle-class residential areas lie north, west, south, and east 
of Denver's downtown. The industrial area is to the northeast, 
and the highest income area is to the southeast. Residential 
subdivisions soon sprang up close to the new 1-25 and were 
annexed to Denver. New suburban-type office park develop­
ments, the largest of which is the Denver Tech Center, also 
sprang up around the interchanges of the Valley Highway in the 
southeast part of town. There were dramatic increases in traffic 
volume as the metropolitan area spread to the southeast. 

The data in Table 1 indicate that in the 25 years between 1960 
and 1985, the average annual daily traffic volume went from 
8,100 vehicles a day to 148,100 on 1-25. The traffic volume on a 
cross street, Arapahoe Road (C0-88), increased from 300 vehi­
cles a day to 51,900. These increases produced tremendous 
public demand for improvements, and the lack of improve­
ments threatened to stall commercial growth in the corridor 
along 1-25. JSPIA was the outgrowth. 

JSPIA, a coalition of 11 statutory metropolitan districts, was 
established in 1981 to plan. design, and construct regional 
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TABLE 1 AVERAGE DAILY TRAFFIC 

Average Annual Daily Traffic Increase (%) 

Highway Location 1960 1971 

1-25 North of Arapahoe Rd. 7,600 22,500 
1-25 North of Belleview Ave. 8,100 31,200 
C0-88 West of 1-25 2.500 11,300 
C0-88 East of 1-25 300 7,250 

transportation facilities to relieve the growing traffic and access 
problems being experienced 15 mi southeast of the Denver 
CBD adjacent to the 1-25 corridor between 1-225 and (Arap­
ahoe-Douglas) County Line Road. 

The legal basis for JSPIA is the Intergovernmental Relations 
Act (CRS 29-1-201). This act permits and encourages govern­
ments to make the most effective use of their powers and 
responsibilities by cooperating and consulting with other gov­
ernments. Governments under this act include any political 
subdivision of the state, any agency or department of the state 

. or of the United States, and any political subdivision of an 
adjoining state. Such association of governmental entities car­
ries the metropolitan district concept further by allowing for the 
financing of regional transportation improvements that could 
not be undertaken by individual districts. More important, it 
also allows JSPIA to deal with other governmental agencies-­
in this instance, the CDOH and Denver and Arapahoe 
counties-in working out financial plans and construction 
schedules. 

Specifically, governments may cooperate or contract with 
one another to provide any function, service, or facility law­
fully authorized to each of the cooperating units of govern­
ment This includes sharing costs, imposing taxes, or incurring 
debt to provide these services. 

In 1985 total assessed valuation within JSPIA's boundaries 
was nearly one-quarter of a billion dollars. Commercial office 
space in the southeast corridor is expected to approximate the 
commercial office space in the Denver CBD sometime early in 
the 21st century. JSPIA's territory is 6,000 acres, nearly 15 
times the size of the downtown Denver CBD, and includes 85 
percent of the commercial office space in the southeast cor­
ridor. 

JSPIA has a board of directors composed of a member from 
each metropolitan district and a member at large, the chairman, 
who is chosen by the boud. Action by the 12-member board 
requires a two-thirds majority in all matters except decisions 
involving financing, in which case total agreement is required. 
Dissolution of JSPIA would require a two-thirds vote. 
However, dissolution would not free any member from any 
preexisting financial obligations. 

JSPIA provides the framework within which money is raised 
to build capital improvements. Although it does not legally 
commit its members to participate in any specific capital proj­
ect, in practice they all do. The actual commitment to capital 
projects is provided for under a separate financing agreement 
among the 11 participating metropolitan districts. 

The cost of various regional transportation capital improve­
ments is shared in a unique manner. Initially, money is raised 
through the sale of bonds by member districts. The debt service 
on the bond is calculated annually on the basis of each district's 

1981 1985 1960-1971 1971-1981 1981-1985 

75,000 97,900 +196 +233 +30 
114,600 148,100 +285 +267 +29 
27,800 35,600 +352 +146 +28 
23,200 51,900 +2317 +220 +124 

assessed valuation relative to the total. The result is a floating 
obligation that reflects the differing rate of growth in each 
district Any new member of JSPIA will become a part of the 
financing agreement and share in the cost of JSPIA transporta­
tion capital projects. 

The most interesting aspect of this agreement is that all 
members share in capital improvement projects, even though 
they are not necessarily constructed in or adjacent to their 
district The assumption is that any transportation capital 
improvement in the JSPIA area is likely to provide indirect 
benefits to all associated districts . 

Since 1981 JSPIA has cooperated in six major highway 
projects along the southeast 1-25 corridor. All of these projects 
were in the Denver Metropolitan Planning Organization (MPO) 
Year 2000 Regional Transportation Plan and were considered 
priority transportation projects in the Denver metropolitan area. -
In addition, JSPIA has recently committed to cooperam_, on 
three additional projects within JSPIA's boundaries. 

The total cost of these nine projects is $21.6 million. The 11 
member districts of JSPIA have contributed or will contribute 
$14.4 million. The balance of funds comes from COOH (state 
funds), $1.2 million; federal 4R funds, $5.5 million; federal 
primary funds, $260,000; and federal-aid urban systems funds 
(Arapahoe and Denver counties), $294,000. Also, on some 
projects, there was supplemental funding from the individual 
metropolitan districts that make up JSPIA. The projects are 

1. Belleview Street-1-25 interchange: This project was com­
pleted in 1983 and included restriping, signalization, and inter­
section modification at East Belleview and Quebec Streets. The 
total cost of the project was $763,000; $294,000 came from 
federal and urban system funds, $84,500 from state funds, and 
$384,000 from member districts of JSPIA. 

2. Yosemite overpass: This overpass over 1-25, providing 
continuity for Yosemite Street, was completed in 1983. The 
total cost of the project was $5.5 million. JSPIA paid for the 
entire project 

3. County Line Road-1-25 interchange: This project was 
completed in 1984 and included construction, structures, and 
widening on and adjacent to the 1-25-County Line Road inter­
change area. The total cost of the project was $1.34 million: 
$1.1 million came from federal 4R funds; $107,000 from state 
funds; and $131,000 from JSPIA member districts. 

4. Arapahoe Road-1-25 interchange: The project was com­
pleted in 1985 and included bridge widening, construction of 
a partial cloverleaf, ramp metering, and additional lanes on 
Arapahoe Road. The cost of the project was $6.1 million: $3.8 
million came from federal 4R funds, $713,000 from state funds, 
and $1.6 million from JSPIA districts. 

5. Orchard Road-1-25 interchange: This project was started 
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in 1985 and will include curbs, gutters, pier removal, and 
additional lanes on Orchard Road. The total expected cost of 
the project is $1.3 million: $1.2 million from the member 
districts of JSPIA and the balance from state funds. 

6. Dry Creek Road-1-25 interchange: This project was 
started in 1985 and will include a full diamond interchange at 
1-25 and Dry Creek Road. The total expected cost of the project 
is $5.4 million. JSPIA will be the sole financial contributor to 
this projecL 

Three additional projects have been initiated within the JSPIA 
geographic area: 

7. Union Street overpass: This project is to examine the 
feasibility of constructing Union S1reet as an overpass over 
1-25 to serve commercial developmenL JSPIA has contributed 
$30,000 for the preliminary engineering of this projecL 

8. Dry Creek-County Line Road-1-25 interchanges: This 
project is to design and construct ramp metering at the Dry 
Creek and County Line Road interchanges. The total projected 
cost of the project is $661,000, to come from federal 4R funds, 
state funds, and the member districts of JSPIA. 

9. Arapahoe Road-Belleview Street-1-25 interchanges: 
This project will analyze spot capacity improvements in the 
vicinity of the Arapahoe and Belleview interchanges on 1-25. 
The total projected cost of the project is $492,000, to come 
from federal primary funds, 4R funds, state funds, and the 
member districts of JSPIA. 

Private contributions to build interchanges and the activities of 
JSPIA have clearly demonslrated that privatization can be 
perceived, if it is on a relatively small scale, as profitable. What 
has not been established is that large-scale privatized projects 
can be profitable. 

Private Sector-Local Government 
Highway Construction 

E-470 is a proposed 50-mi, $500 million beltway-type freeway 
to be built around eastern metropolitan Denver to connect with 
the 1-25-C0-470 interchange in south Denver and with the 
I-25-158th Avenue interchange in north Denver. 

Planning this road is the E-470 Authority, an intergovern­
mental agency formed in 1985. The consortium consists of 
Adams, Arapahoe, and Douglas counties, the city of Aurora, 
and private interests. 

The IO-member Board mDirectors of the E-470 Authority is 
made up of the three county commissioners from each of the 
three counties and an Auroran city councilwoman. The 
authority's yearly operating budget is $400,000: $50,000 
comes from each of the four governmental jurisdictions, and 
$200,000 is donated by private interests. 

Pursuant to the orders of Governor Lamn, the state of 
Colorado has taken no active role in the development of this 
project; the extent of the CDOH's participation is to act as an 
observer at E-470 meetings. 

The authority intends to have those who benefit from 
E-470--users, land owners, and developers-pay for the high-
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way's consiruction; the entire road will be built without state or 
federal money. 

To develop financing s1rategies for the consiruction of the 
highway, the E-470 Authority recently selected Public Finan­
cial Management of Philadelphia as financial adviser and 
Shearson Lehman and George K. Baum & Co. as bond under­
writers. A number of public-private financing alternatives, both 
to retire bonds issued to pay for E-470 and to reduce the overall 
cost of the project, are being considered by the authority's 
financing team: 

• Tax increment financing: additional taxes collected due to 
the increase in value of land adjacent to E-470 would be 
applied to pay off road construction bonds. 

• Lease-purchase: parts of the highway would be paid for by 
private developers and then leased back to the E-470 Authority; 
developers would be able to take advantage of investment tax 
credits and depreciation. 

• Special districts: assessments or propeny taxes from spe­
cial dislricts would be used to pay off bond debL 

• Dedicated right-of-way: twenty-five percent of needed 
E-470 right-of-way has already been dedicated by land owners, 
and the authority is projecting that more than two-thirds of total 
right-of-way will be dedicated. 

• Land banking: the E-470 Authority could acquire more 
land than needed for right-of-way, and then resell this surplus -
land at market value when the highway has been tinisbf1-

• Tolls: the authority envisions the possibility of eventually 
using tolls when iraffic levels are sufficient; the most promising 
section of E-470 to be tolled would be near the new Denver 
regional airport, which is proposed to be completed in the early 
1990s. 

The authority intended to have between $100 million and 
$200 million worth of bonds issued by September 1, 1986, and 
thus avoid problems associated with possible congressional 
changes in the status of tax-exempt bonds. Revenue from these 
government-backed bonds will be placed in escrow until long­
term funding mechanisms are in place. The interest earned on 
the escrow account, above what is needed to pay off the bonds, 
will be used to pay for authority activities. 

The E-470 Authority also plans to pursue innovative ways of 
maintaining the highway after it is constructed, including pack­
aging a construction conlract with a multiyear maintenance 
contracL 

THE FUI'URE OF PRIVATE-SECTOR FINANCING: 
ROSY OR RISKY? 

In June 1986 three major stories dealing with the private sector 
and transportation financing appeared in Denver's daily news­
papers: On June S the Rocky MoWtlllill News printed a story 
entitled Debt Weakens Douglas, Analysts Warn in which it was 
asserted that 

Douglas County bas gone deeply in debt financing its 
"astounding growth," making it vulnerable to an economic 
downturn and costing taxpayers thousands of additional dollars 
to repay local bonds. 
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The county school district this week fell victim to growing 
concern about Douglas County's rising debt when Moody's 
Investors Service of New Yodc lowered the school district's 
bond rating. 

Analysts at Moody'• said they dropped the bond rating 
because of a $37S million debt racked up by developers who 
form special districts iD Douglu County, then sell tax-free 
bonds to finance c:erWn UqJn>vements, such u roads. 

On June 12 the Denver Post carried a story, Hitting Below the 
Metro Beltway? School District Revenues Could Be Frozen To 
Pay for E-470, in which it was reported: 

Officials may Ir)' to finance the E-470 highway-a SO-mile 
beltway to be built around eastern mebO Denver-under a plan 
that would deprive two school districtl of badly needed tax 
Rvenues •... As property values and tax Rvenuea increase 
along E-470 u it is built, tax inc:mnent financing would guar­
antee that these additional Rvenues would be used to pay off 
road construction costs. But the Aurora and Chary Creek 
school districts an: counting on using inc:reued tax Rvenuea 
from E-470 development to expand education facilities for the 
uu's burgeoning student population. 

On June 22 the Denver Post carried another story, Voters' 
Concern About City Sprawl Runs High, in which it was said 
that 

urban sprawl and olbcr growth-mated proble1111 an: of major 
concern to many ColondanJ and very likdy will affect 1he 
outcome of thil year's election. •.. A surprising 39 peicent of 
Coloradans lmlll the state say they believe their quality of life 
will be "ruined" if their communities continue to grow at 
pRSCnt rares. 

John Arnold, the executive director of the E-470 Authority, 
summed up well the problem facing many public-private ven­
tures across the country: "It's the kind of thing that hasn't been 
done before, and there aren't any models. k raises all kinds of 
institutional questions and public policy questions that we're 
going to try to work our way through and handle." 

JSPIA, the E-470 Authority, and public-private interchange 
agreements are likely to be replicated throughout Colorado. 
Such arrangements do indeed raise fundamental public policy 
questions that have not been successfully addressed and cannot 
be successfully addressed by the Color.to Highway Commis­
sion or Colorado's governor, and they have not been addressed 
at all by the state legislann. 

Land use planning ia Colorado is not carried on by the state 
govemmenL The DUliM wards that can be heard around the 
general assembly, afw .. tu increase," are "land use plan­
ning." Land use plmmiDa ii Wt to local government and done 
principally by private developers. 

There are some in Co1ondo who believe that private-sector 
financing of transportation is not only counterproductiw but 
dangeraus. They make three points: 

• F"U'St, it creates the false illusion that public-private agree­
ments can solve long-term transpcrtation problems. 

• Second, it allows developers to plan highways and inter­
changes. which may not be in the public interest. 

• Third, private financing only results in more interchanges 
and more highways so that developers can generate more 
unplanned growth, which increases the dependmce on the car, 
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which increases the demand for more highways, and so on and 
so on and so on. Cities become wall-to-wall sprawl and high­
ways become wall-to-wall crawl. As voters are painted into a 
comer by this vicious cycle, instead of questioning how they 
got here, they are concerned about how to buy the second coat 
of painL 

In the past few years, major and bitter battles have been waged 
in Colorado over these questions. When local jurisdictions in 
1984 requested two additional interchanges on C0-470, Gover­
nor Lamm angrily threatened to veto any highway department 
construction budget that contained new interchange funds for 
C0470. As mentioned earlier, Governor Lamm has also 
refused to allow any state involvement in the E-470 projecL 

But. also in the past 3 years, the Colorado Highway Com­
mission has entered into 15 separate funding agreements with 
private interests to expedite the construction of highway inter­
changes in exchange for sizable private contributions. When all 
of these interchanges are completed, the private sector will 
have funded $48 million of the total $64 million cost. 

CONCLUSION 

No doubt Colorado's land wars will continue to be fought as 
forays are made across new financing frontiers. But it is impor- _ 
tant to remember that the private sector in other parts of the 
world has for decades been a partner with gov'ernmbt in 
providing transportation facilities. Ten thousand miles of West­
ern Europe's major highways were built as toll roads under 
various public-private agreements that provide that conces­
sionaire firms consb'UCt. operate, md maintain the roads. 

Today the French and Spanish are planning to link their 
countries by highways and tumels through the Pyrenees Moun­
tains. A significant portion of the cost is to be borne by private 
investors. The French and English have agreed to build twin 
rail tumels under the English Channel at a cost of $23 billion. 
The entire project is to be privately financed. 

Brazil, Argentina, and Venezuela have all constructed toll 
roads using the European concessionaire model and a mixture 
of public and private funds. 

The Cross-Harbour Tunnel in Hong Kmg was privately 
c:onstructed in the early 1970s. and a private Japanese group 
was recently selected to build a second tumel under the Hong 
Kong harbor for $450 million. 

Portions of the private sector have clearly demonstraled a 
willingneu to pay their share of Colorado's transportation 
costs. k is aovemmem's respomibility to ensUR that the public 
good is served in the proc:ea, and that means that 

• Taxpayers of tomDlrow should not be unduly burdened by 
capital ml maintenance obligations undertaken today; 

• Tramportation decisions should not be based solely on the 
availability of private money; 

• The physical environmml and Coloradans' way of life 
should be enNrwd, not hampered, by new transportation facil­
ities; and 

• Additianal ttan.sponatian facilities ml services should 
mesh with and not undermine the owrall transportation net­
work. 
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From the gold rush days of the 1800s to the rush hours of 
today, Coloradans have been in a hurry. The race continues to 
be to the swift, but rapid growth and slowed government 
spending threaten the quality of the transportation systems and 
way of living. 

Syndicated colunmist Neal Pierce, in his 1983 book, The 
Book of America, Inside the Fifty States Today, said that 

Coloradans have never become serious in deciding how they 
are going to accommodate their love of unfettered growth with 
their love of the outdoors .... Its people may have been lulled 
into thinking there will be no crisis, that a solution can be found 
to all growth problems. But we see a gathering crisis of deeply 
disturbing proportions: the gradual decline in the quality oflife, 
a steady loss of agricultural land, open space. wildlife habitat, 
landscape diversity, all accompanied by worsening traffic and 
deteriorating air quality. If this is the model of the "developed" 
Western state in America, then it will not be just one politician 
or another who appears a failure: a once-in-a-generation oppor-

tunity to build a resilient, conserving society in one of the most 
exquisite places on earth will have been forsaken. 
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Transportation decisions will determine, literally and figur­
atively, the direction of Colorado's development during the 
next decade. How the state and federal governments work with 
the private sector to finance highways may well be the key to 
deciding, once and for all, which road Colorado intends to 
travel down. 

The outlook for successful privatization certainly has not 
been improved by the actions of the Reagan administration, the 
Congress, or the Colorado legislature in recent years. A pen­
etrating analysis of the Rules of Governmental Accounting and 
the Internal Revenue Code is needed to allow the establishment 
of rules that would make privatization on a larger scale profita­
ble. Until the would-be practitioners of privatization are able to 
turn a profit, the privatization picture is, to quote Liza Doolittle, 
nothing but "words, words, words." 

) 

Arterial Road Funding for Southeastern 
Jefferson County: Equity Based on 
Traffic Impact 

VALOIS ZEBAUERS AND AL ZEII<US 

Rapid development has resulted In a sudden deterioration of 
traffic conditions In southeastern Jefferson County, Colorado. 
This has led to an Intensive effort to develop a funding and 
construction program to alleviate the deficiencies and provide 
for future needs. Traftlc projections were used to size the 
needed roadway system and derive improvement costs, which 
were apportioned to each land use category on the ha.ls of 
traffic generation. This apportionment became the main 
parameter for establishing a 20-year funding plan made up or 
three revenue sources: property tu:, sales tu:, and tramc 
Impact fees on a 113, 113, 113 basis. The total revenue tar&et was 
set at $120 million In present value. Property tu: revenue by 
land use was projected and credited toward the funding 
responslblllty or each land use. Sales tu: revenues were cred­
ited toward only the retail responslblllty. Traffic Impact fees on 
new development were used to ensure that the projected reve­
nue from all three sources by land use was equal to the total 

Public Works Division, Jefferson County Department of Highways and 
Transportation, 1801 19th Street, Golden, Colo. 80401. 

revenue responsibility by land use. The amount generated by 
existing land use would be approximately equal to the cost of 
presently needed Improvements. The Board of County Com­
missioners of Jefferson County adopted the fees at a reduced 
level for the first year during which implementation or both the 
property tu: district and the sales tu: district Is being pro­
ces.wd through the state legislature. 

Sometimes known as the gateway to Colorado ski country, 
Jefferson County makes up the western portion of the Denver 
metropolitan area and extends into the mountains (Figure l). 
Spectacular rock formations, stands of Ponderosa Pine, and 
magnificent views of Denver and the plains as well as the peaks 
of the continental divide have long attracted visitors and 
enticed people from all over the United States to establish 
residence in this setting. 

The county has historically been one of the fastest growing 
counties in the United States. The population has increased 


