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I. STATEMENT· OF ISSUES PRESENTED FOR REVIEW 

Whether the Court of Appeals erred by holding that Fort 

C6lliris cannot use its own money to pay the required just 

compensation for the removal of signs which do not conform with 

its· sign code; 

Whether the removal of a sign pursuant to a five year 

amortization method provided in the Fort Collins sign code 
I 

violates the Federal Highway Beautification Act or the Colorado 

Outdoor Advertising Act which require that just compensation be 

paid for the taking of ~ sign. 

II. ST1\TEUENT OF cr~sE 

The League hereby adopts and fully incorporat~s by reference 

the statement of the case in the opening brief submitted by 

Appellant, City of Fort Collins. 

III. STATEMENT OF ARGUMENT 

The Court of Appeals erred in holding that removal of signs 

subject to the Federal Highway Beautificntion Act and the 

Colorado Outdoor Advertising Act, uhen done ;:ntrsuant to municipal 

ordinance, r.rnst .:i.wait availability :)f ·~l ·•federal share" of 
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any compensation paid to the sign owner for such removal. Such a 

requirement is not found in the language of ~ither the state or 

federal acts, leads to absurd results, is contrary to the 

purposes of the federal and state acts, and frustrates the 

legitimate removal of signs by municipalities. Payment by the 

municipality of 100% of any just compensation owed for removal of 

such signs does not conflict with the Colorado Outdoor 

Advertising Act or the federal act, and does not jeopardize 

receipt of federal funds. Further, the Court of Appeals erred in 

finding that amortization is not ~n acceptable form of JUSt 

compensation for removal of signs such as those involved in the 

case at bar. Amortization is an important form of just 

compensation utilized by Colorado municipalities in their sign 

codes; amortization permits achievement of municipal safety and 

highway beautification goals, vhile c:onserving scarce municipal 

financial resources. 

IV. ARGUHENT 

A. The Court of Appeals conclusion that removal of signs 

subject to the federal and state acts, when done pursuant to 

a municipal ordinance, ~ust await availability of a "federal 

share" of any compensatio'.l ·:)~·1ed, .is not required by the 

federal or state acts, leads to absurd result~ and should be 

reversed. 



Congress' stated purpose in enacting the Federal Highway 

Beautification .n.ct, 23 ·U.S. C. 131 et ~-, was the control of 

outdoor advertising signs: 

in order to protect the public investment in 

[interstate and primary system] highways, to promote 

the safety and recreational value of public travel, and 

to preserve natural beauty. 23 U.S.C. 13l(a) 

Similarly, Colorado legislature declared that the 

purpose of the Colorado Outdoor Advertising Act, section 13-1-

401, C.R.S. ~t seq., was: 

to control future use of advertising 

devices in areas adjacent to the state highway system 

in order to protect and promote the health, safety, and 

welfare of the traveling public and the people of 

Colorado. Section 43-1-102(1) (a), C.R.S. 

Among specified "substantial state interests" which the 

Colorado act is to serve are: protection of the public 

investment in the state highuay :;ystem, promotion o:t safety, 

promotion of public pride and spirit, ~nd preservation and 

enhancement of the natural and scenic beauty af the state. s~e: 

section 43-1-40.:::(l)(a), C.R.S. ~he legislature further declared 

that, to further these substantial state interests "it is the 



intent of the general assembly that Colorado comply 11ith the 

federal 'Highway Beautification Act of 1965' and rules and 

regulations adopted thereunder." Section 43-1-402(1)(b), C.R.S. 

Section 43-1-414(3) C.R.S. provides that: 

No advertising device shall be required to be removed 

until the federal share of the compensation required to 

be paid upon acquisition of such deyice becomes 

available to the state. 

The federal act requires payment of just compensation ''upon 

the removal of any outdoor advertising sign . whether or not 

removed pursuant to or because of [ t.he federal act]" 23 U.S. C. 

131 ( g) , hm·rnve r, only when ::: igns are removed pursu3.nt to the 

federal act does the feder;:il a.ct ~;::quire ava.ilability of the 

federal share of the compensation. 

that: 

23 U.S.C. 131(n) provides 

No sign shall be required to be removed under 

this c,e~tion if the federal share of just compensation 

to be paid upon the removal of such sign is not 

available to make such payment. (emphasis . .:idded) 

Section :23 rJ.3.C. 131(g) states "':hat this "federal shar~" 

will be seventy-~ive percent. 
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Unlike section 23 U.S. C. 131 ( g) of the federal act, wherein 

Congress requires just compensation to be paid whether or not a 

sign is removed pursuant to the federal act, section 23 U.S. C. 

131(n) conditions only removal of signs pursuant to the federal 

act upon availability of the federal seventy-five percent share. 

There is no requirement in the federal act that removal of signs 

pursuant to a municipal ordinance must await availability of this 

"federal ~hare" of any just compensation owed. 

Removal of signs such as those involved in the present case 

pursuant to a municipal ordi::-iance does not, therefore, run afoul 

of the requirement in the state act (in section 43-1-414 ( 3), 

C.R.S.) that no sign be removed until the federal share of 

compensation "required to be paid" is "available to the state." 

.?\ s out l in e d above , a fed e r a 1 ,; hare l s on 1 y " :- e q u 1 re d to be pa i d " 

when a sign is removed pursuant to the federal act. 

Language in the federal regulations, as well as in the 

Colorado act, provide further indications that the seventy-five 

percent federal share requirement was not intended to apply ~Then 

signs were removed pursuant to raunicj_pal ordinance. As noted 

above, a principle purpose of the state act is to assure 

comp 1 i an c e ~·1 i th the f e de r a 1 a c t 1 n d r '= g u 1.:1 t i on s . s~e: :3ection 

43-1-402(1) (b)' The fecli:::ral ~egulations concerning just 

compensation under the act provide ~h;:it: 



Federal reimbursement will be made on the basis of 

seventy-five percent of the acquisition, removal and 

incidental cost legally incurred or obligated by the 

state (emphasis added). 23 C.F.R. 750.302(b}(l) 

No mention is made of a federal share requirement for costs 

legally incurred or obligated by a local government. The state 

act bars the removal of signs until any federal share "required 

to be paid" becomes "available to ':.h~ ~:,tat-=" (emphasis added} and 

provides that "no state funds ~hall be used" to pay the required 

compensation for sign removal un"Cil the federal share of such 

compensation "becomes available t'J the state." (emphasis added) 

Section 43-1-414(3), C.R.S. The state act seems to be directed 

towards assuring compliance with 23 U.S.C. 131{n) by conditioning 

use of state funds upon the availability of the federal share 

when compensation is to be paid f8r the r~moval of a sign 

pursuant to the federal act. lJoHhere does the state act restrict 

the authority of local governments to use local funds for payment 

of just compensation until a federal share becomes available. 

For the foregoing reasons the League respectfully disagrees 

with the con cl us ion of the Court of ~~ppe al s that the 

[state] .:tct mandates that local mun::.cipalities a.llow 

nonconforming signs to remain until the applicable portion of the 

compensation is receivP.d from the federal government." RQot 

Outdoor .!\dv~rtising v. Citv of Ft. Collins, 759 P.2d 59, 61 

(Colo. App 1988). Such a cone 1 us ion i. s not ~equi red by the 
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language of either the federal or state, acts. Further, as 

indicated in the City's brief in supporti of its petition for 

certiqrari, it has been undisputed throu~hout this case that 

federal funds are not available for paymen~ of the federal share 

of any compensation owed. Petition for Certiorari at page 10. 

Thus, the practical effect of the Court of 1Appeals decision is a 

mutation of laws designed to facilitate re~oval of unsightly or 

unsafe signs into a device by which sign 1 owners may frustrate 

municipal sign removal efforts. The Court of Z.\ppeals decision 

;rnuld preclude municipalities f ram remov ind signs such as those 

involved in this case even if public safety or some other 

compelling public necessity called 
I 

for s~ch removal, and the 

' 
municipality was willing to pay any compensation owed. Surely, 

this absurd result could not be statutorily required. As this 
I 

Court has observed on numerous occasid,ns, "[tjhere is a 

presumption that the general assembly intends a just and 

reasonable result uhen it enacts a statute, and a statutory 
I 

construction that defeats the legislative iptent or leads to an 

absurd result will not be follotted." Ingram v. Cooper, 698 P.2d 

1314, 1315 (Colo. 1985) In enacting a statute it is presumed 
I 

that a just and reasonable result 
I 

uas intended by the 

legislature. See: Section 2-4-201(1) (c), C~R.S. 

The League urges this Court to r~ject ~h~ Court of Appeals 

interpretation and held in;:;tead that t:1e <>eventy-tive percent 

federal share must be available only when c~mpensation is being 
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paid for removal of a sign pursuant to the\ federal act. See: 23 
I 
I 

u.s.c. 131(n). Such a holding would be\ consistent with the 

langu.:i.ge and serve the purposes 

Beautification Act and the Colorado 

of !the 
I 

Out4oor 
! 

Federal Highway 

Advertising Act. 

Municipal ordinances which provide for remtval of signs such as 

those involved in the present case with our awaiting a seventy
! 

five percent federal share of just compensrtion do not conflict 

I with the Colorado Outdoor Advertising Act·\ Such ordinances do 
I 

not permit what the state act forbids; they\may thus coexist with 
I ·. 

the state act. See: City of .1\urora ''·\Hartin, 507 P.2d 868 
! 

(Colo. 1973), National Advertisin~ v. Deoartment of 

Highways, 751 P.2d 632 (Colo. 1988). Recei~t of federal funds is 

not jeopardized by municipalities compenstting for removal of 

such signs pursuant to ordinance out of the~r own funds. 

B. Amortization is a legitimate exercise of municipal zoning 

power and is a valuable mechanism for providing just 

compensation to sign owners while conserving scarce 

municipal resources. 

The League fully adopts and endorses arguments made by 

the City in its opening brief that amortiz~tion is a legitimate 

exercise of local government z~ning power Jnd that amortization 

amounts to just ~ompe~sation i£ the 
'1 

state a d federal actG apply 

to the signs involved in this case. 

Amortization provisions serve a very iuportant function for 

3 



Colorado municipalities. Municipalities permit sign owners the 

benefit of continued use of their r-.onco'nforming signs, while 
I 

ultimately obtaining modification or 
I 

re
1
moval of such signs 
I 

without the necessity of making a cash outlay. At a time when 

municipal financial conditions are poor, al terna ti ve forms of 

just compensation such as 
I 

amortization 

conservation of scarce public funds. 

are critical to 

These are not rosy financial for Colorado 

municipalities. The League's 1988 report "Financial Condition of 

Colorado trunicipalities" reached the follow~ng conclusion: 

In 1988, total general fund revenue •Jrc!mth over 1987 is 

projected to be an average 1.2 per~ent :tmong the l.65 
I 

municipalities responding to this portion of the 

survey. In 1987, average general fund growth was 3.5 

percent over 1986 for these same muni~ipalities, a 4.7 
I 

percent increase over the two-year pertod. 

With the 1988 projected general fund 1

1 

revenue growth 

sinking into the minus region for 381 percent of the 

municipalities providing this dctta' (63 of 1G5 

municipalities), cities and to~ms the state are 

reducing street maintenance, ~:;ostponing capital 

improvement proJects, reduci~g servic~s, and raising 
I 

fees and charges. Twenty-three p~rcent 1Jf the 
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responding municipalities have imposeld a 

for employees, 20. 6 percent have re4uced 

wage freeze 

their work 
! 

fore~ by not filling vacant positions,! and 9.4 percent 

are laying off employees. Some are a~so raising taxes 
i 

or imposing new taxes in order tjo balance 1988 
I 

municipal budgets. I 

In preparation 

curiae, the League 

for the filing 

surveyed a 

of t~is 
I 

portilon .. 
I 

brief as amicus 

of its member 

municipalities concerning sign code amortiz1tion provisions. Our 

I 

survey, which focused primarily on munici~ali ties with greater 

than 10,000 population, found that nearl~'I tuo-thirds of these 

municipalities' sign codes contain amortiza~ion provisions, with 
I 

the most common period being (as with the F~. Collins ordinance) 

five years. Municipal officials whom we co,tacted :-;tressed C:)Ver 

and over again the importance of these amort1i~ation provi3ions as 

an alternative form of just compensation. I 

I 

I 

The League urges that if this Cou~t finds that just 

compensation is owed for the signs at issuf in this case, that 

amortization be preserved as a just com~ensation option for 

Colorado municipalities. If, on the other htnd, this Court finds 

that amortization is not just compensation, .he League urges this 
i 

Court to limit such a finding to the facts it the c~se at ~ar, ln 

order that any such finding not thrm·1 i.n to I question the 11 se cf 
! 

municipal sign code amortization provisions +ith respect to signs 
I 
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' 

!l2J;:. subject to the Federal Highway Beaut~fication Act and the 

Colorado Outdoor Advertising Act. 

V. CONCLUSION 

For the above stated reasons, the League respectfully 

requests this court to reverse the deci~ion of the Court of 
' 
I 

Appeals and hold that the City of Fort Coll~ns and other Colorado 
I 
' 

removal. of signs such as 
I • 

municipalities, may lawfully enforce 

those involved in the present case 
I 

pur~uant to amortization 

previsions 

determines 

this Court 

If the Court 
I without payment of cash cornpen;ation. 

that cash compensation must be aid, the League urges 
I 

to hold that the City, and Collorado municipalities, 
I 

may use their own resources to pay the requ~red 

for removal of signs such as those involved! in 

pursuant to municipal 3ign cedes. I 

just compensation 

the present case, 

Respectfully submitted this 13th day-oJ February, 1989. 
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