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I. STATEMENT OF ISSUE 

'Mlether the Court of Appeals erred in adopting the 

governmental-proprietary exception to the comnon law rule that a 

utility forced to relocate from a public right-of-way as a 

consequence of reasonable acts of municipal regulation must do so 

at its own expense. 

II. STATEMENT OF THE CASE 

The League hereby adopts and 

reference the statement of the case 

fully incorporates by 

in the opening brief 

submitted by petitioner, City and County of Denver, Colorado. 

III. STATEMENT OF FACTS 

The League hereby adopts and fully incorporates by 

reference the statement of facts in the opening brief submitted 

by petitioner, City and County of Denver, Colorado. 

IV. SUMMARY OF ARGUMENT 

The corrmon law doctrine requiring utilities to bear their 

costs of relocation should be applied in this case. The Court of 

Appeals erred in adopting a governmental-proprietary exception to 

that doctrine. No legislative intent to abrogate the doctrine 

was indicated, and the relocation was required as a result of 

reasonable municipal regulation of public rights-of-way, which 

regulation was contemplated by the Colorado Constitution and 

statutes. 
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V. ARGUlVIENT 

THE COURT OF APPEALS ERRED IN ADOPTING A GOVERNMENTAL­
PROPRIETARY EXCEPTION TO THE COMMON LAW RULE THAT A 
UTILITY FORCED TO RELOCATE FROM THE PUBLIC RIGHT-OF-l\TAY 
AS A CONSEQUENCE OF REASONABLE ACTS OF MUNICIPAL 
REGULATION MUST DO SO AT ITS O\:\N EXPENSE. 

A. The corrmon law requires the utility to bear the expense of 

relocation required as a consequence of reasonable acts of 

municipal regulation. 

At issue in this case is whether the Court of Appeals was 

correct in adopting an exception to the corrmon law rule regarding 

utility relocation costs. The co u r t s have cons i s t en t 1 y he 1 d 

that,. when the public welfare requires relocation of utility 

fa c i li ti e s , t he cos t s of the re 1 o ca ti on mus t be b or n e by t he 

utility. The leading expression of the corrmon law rule used by 

courts today is the decision of the United States Supreme Court 

in New Orleans Gaslight Company v. Drainage Corrmission, 197 U.S. 

453, 25 S. Ct. 471 (1905). In that case, a gas company holding a 

franchise for distribution of gas within the City of New Orleans 

was required to relocate some of its lines as a consequence of 

the construct ion of a municipal drainage system. The United 

States Supreme Court upheld the decision of the Supreme Court of 

Louisiana denying the right of the company to recover its costs 

to change the location of its gas pipes and mains. The Supreme 

Court rejected the company's argwnents of impairment of contract 

rights and taking of property without due compensation. The 
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company was required to bear its own relocation costs. The Court 

expressed the public policy as follows: 

The need of occupation of the soil beneath the streets 
and cities is constantly increasing, for the supply of 
water and light and the construction of systems of 
sewerage and drainage; and every reason of public 
policy requires that grants of rights in such 
subsurface shall be held subject to such reasonable 
regulation as the public health and safety may require • 

• we think whatever right the gas company acquired 
was subject, in so far as the location of its pipes was 
concerned, to such future regulations as might be 
required in the interest of the public health and 
welfare. These views are amply sustained by the 
authorities. (Citing cases) 

25 S. Ct. at 474. 

The comnon law rule announced in New Orleans Gaslight Co. was 

reiterated by the Supreme Court 80 years later in Norfolk 

Redevelopment Housing Authority v. Cheasapeake and Potomac 

Telephone Company, 464 U.S. 30, 104 S. Ct. 304 (1983), in which 

the Court stated: 

We hold that the Relocation Act did not change the 
long-established comnon law rule that a utility forced 
to relocate from a public right-of-way must do so at 
its own expense. 

104 S. Ct. at 307 

This comnon law rule requiring the utility to bear its own 

relocation costs as a consequence of reasonable acts of municipal 

regulation has been recognized by this Court and other state 

appellate courts. The rule should have been applied by the Court 

of Appeals in this case. 
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A review of cases decided by this Court and state 

appellate courts across the country, and of telephone utility 

r e 1 o cat i on ca s es i n par t i cu 1 a r , d i s c 1 o s e s that the c onmo n 1 aw 

rule described above is being followed; not the governmental-

proprietary exception which the Court of Appeals has embraced in 

its opinion in this case. Interestingly, a number of these cases 

arise in the context of the vacation of public rights-of-way in 

order to acconmodate redevelopment, a regulation potentially more 

severe than the construction of sewer facilities at issue in this 

case. 

In two cases, this Court was held that relocation costs 

must be borne by the utility, not by the municipality. In Moffat 

v. City and County of Denver, 57 Colo. 473, 143 P. 577 (1914), 

this Court held that a water company's right to use public 

streets were subordinate to the rights of the city, stating: 

Consequently the water company is not entitled to be 
compensated for the expense incurred ••• Refusing 
reimbursement for such expenses is not taking property 
for a public use without just compensation. 

143 P. at 579. 

Moffat, supra, was relied upon by the Court in Mountain 

States Telephone and Telegraph Company v. Horn Tower Construction 

Company, 147 Colo. 166, 363 P.2d 175 (1961), in which the Court 

affirmed the district court decision holding the telephone 

company's right subordinate to the municipality's right to make 

changes in the right-of-way. 
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Mountain States Telephone and Telegraph v. Boise 

Rede v e l o pme n t Agency , 1 0 1 Id ah o 3 0 , 6 0 7 P • 2 d 1 0 8 4 ( 19 8 0 ) , i s o f 

particular interest in the similarity in theory advanced by the 

displaced utility. Mountain States Telephone and Telegraph in 

Idaho was required to relocate its lines as a result of an urban 

renewal project for which the City of Boise had vacated road 

rights-of-way. The u t i li t y had a r g u e d that t he c i t y ' s a c t i on 

deprived it of (franchise) property rights without 

compensation. The Idaho Supreme Court applied the conmon law 

rule and required the telephone company to bear its own 

relocation costs, quoting from its own decision in State v. Idaho 

Power Company, 346 P.2d 596 (Idaho 1959): 

Long before the adoption of our Constitution, the 
people adopted the conmon law as the rule of decision 
in all cases not otherwise provided by law. Such 
applicability in our system of judicial interpretation 
remained unchanged upon adoption of our 
Constitution ••• 

Under the conmon law a utility, placing its facilities 
along streets and highways, gains no property right and 
upon demand must move its facilities at its expense. 

607 P.2d at 1086. 

It should be noted that the Colorado legislature has 

expressly incorporated the conmon law of England as the rule of 

decision in this state, unless repealed by legislative action. 

See, section 2-4-211, C.R.S. As shown infra at C., the 

legislature has not abrogated the conmon law rule at issue here. 

5 



The Oregon Supreme Court rejected the distinction and 

applied the corrmon law rule requiring the utility to bear its own 

expenses of relocation in Northwest Natural Gas Company v. City 

of Portland, 300 Or 291, 711 P.2d 119 (1985). In that case, the 

Oregon Supreme Court specifically adopted the corrmon law rule on 

relocation costs announced in New Orleans Gaslight Co. v. 

Drainage Cornnission, supra. 

authority of the City of 

electricity, and telephone 

At issue in the Oregon case was the 

Portland to order natural gas, 

utilities to make uncompensated 

relocation of their existing facilities to accorrmodate 

construction of a light rail transit system. 

Finally, in Port of New York Authority v. Hackensack Water 

Company, 41 NJ 90, 195 A.2d 1 (1963), the New Jersey Supreme 

Court reaffirmed its cornnitment to the corrmon law doctrine, 

holding that water, electric, gas and telephone utilities should 

pay their costs of relocation, necessitated because of 

improvements undertaken by the Port Authority. The court 

re j e c t e d t he u t i li t i e s ' a r g ume n t t hat t hey had a v es t e d r i g h t 

in the streets which could not be taken except by condemnation. 

The co u r t he 1 d t ha t , i n t he abs enc e of spec i f i c 1 e g i s 1 at i v e 

enactments demonstrating an intention to create an exception to 

the corrmon law rule, that rule would apply and utilities would be 

forced to bear their own relocation costs. 
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' ' 

B. No gov er nmen t al -pr opr i e tar y exception to the 

rule should be applied. 

The governmental-proprietary distinction 

criticized by this Court in Evans v. Board 

corrmon law 

was first 

of County 

Corrmissioners, 174 Colo. 197 42 P.2d 968 {1971), a negligence 

case in which Colorado's corrmon law doctrine of sovereign imunity 

was prospectively abrogated. The state legislature then acted to 

abolish the doctrine and reinstate it in a limited fashion, with 

what is now known as the Governmental Irrmunity Act, §24-10-101, 

et ~·, C.R.S. 

'Mlile the governmental-proprietary distinction continues 

to en j o y credence i n the context of government a 1 1 i ab i 1 i t y , i t s 

extension into other areas, including zoning matters and utility 

relocation cases, has been refused. In Clark v. Town of Estes 

Park, 686 P.2d 777 {Colo. 1984), this Court disapproved the use 

of the governmental-proprietary distinction outside the law of 

torts, in a zoning case involving compliance by a municipality 

with its zoning ordinances. In Clark, this Court recognized that 

the governmental-proprietary distinction originated in tort law, 

and went on to note that "the distinction is often an arbitrary 

and unpredictable means of resolving disputes." Clark v. Town of 

Estes Park, supra, at 779. This Court denied application of the 

distinction and went on to list decisions in which the same 

function had been deemed proprietary by one court and 

governmental by another, concluding that at least one court had 

declared the governmental-proprietary distinction to be entirely 
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illusory, citing Washington Township v. Ridgewood Village, 26 NJ 

578, 141 A.2d 308 (1958). 

Washington Township v. Ridgewood Village, supra, concerned 

whether the construction of a water tank by one village within 

the boundaries of another was a proprietary or a governmental 

activity. The New Jersey Supreme Court dismissed the 

"governmental-proprietary distinction" in the following manner: 

\\e cannot agree that the distinction between 
governmental and proprietary functions is relevant to 
t h i s con t rove r s y . The d i s t i n c t i on i s i 11 us or y ; 
whatever local government is authorized to do 
constitutes a function of government, and when a 
municipality acts pursuant to granted authority it acts 
as a government and not as a private entrepreneur. The 
distinction has proved useful to restrain the ancient 
concept of municipal tort irrmunity, not because of any 
logic in the distinction, but rather because sound 
pol icy dictated that governmental irrmuni ty should not 
envelop the many activities which government today 
pursues to meet the needs of the citizens. 

141 A.2d at 311 (emphasis supplied). 

The United States Supreme Court has expressed similar 

dismay with the use of the governmental-proprietary distinction, 

rejecting it in the tax irrmunity case of New York v. U.S., 326 

U.S. 572, 66 S. Ct. 310 (1946). In Indian Towing Co. v. United 

States, 350 U.S. 61, 76 S. Ct. 122 (1955), a Federal Tort Claims 

Act case, the Supreme Court described the distinction as a '"non-

governmental '-'governmental' quagmire that has long plagued the 

law of municipal corporations." 76 S. Ct. at 124. In Garcia v. 

San Antonio Metro, 469 U.S.~-' 105 S. Ct. 1005 (1985), Justice 

Blackmun reached a similar conclusion. 
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C. The Colorado Constitution and statutes neither direct nor 

imply any exception to the cornnon law doctrine. 

Under the cases described above, the cornnon law rule on 

relocation costs is held to apply unless the legislature has 

specifically acted to set it aside. Port of New York Authority 

v. Hackensack Water Company, supra, Northwest Natural Gas Company 

v. City of Portland, supra. Rather than imposing any such 

limitations on the cornnon law doctrine, the Colorado Constitution 

and s t at u t e s s t r en gt hen mun i c i pa 1 au t ho r i t y i n t h i s a r ea • They 

contain no legislative intent to impose the governmental­

proprietary distinction embraced by the Court of Appeals in this 

case. 

At Article XX, section 6, the Colorado Constitution 

guarantees to all home rule rnnunicipalities the powers set out in 

sect ion 1 of that article, which in turn grants ful 1 authority, 

w i t h i n or w i t ho u t t he t e r r i t or i a 1 1 i mi t s , t o "cons t r u c t , condemn 

and purchase, purchase, acquire, lease, add to, maintain, 

conduct, and operate [listed functions], and any other public 

utilities or works or ways local in use or extent, " 

( emp has i s supp 1 i e d ) . Th i s cons t i tut i on a 1 author i t y imposes no 

limits upon the cornnon law; the power to construct and operate 

public works is not conditioned by any obligation to pay utility 

relocation costs made necessary as a consequence of the 

municipality's exercise of the authority. 
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Colorado municipalities are authorized by statute to take 

all manner of regulatory actions with regard to public streets. 

Section 31-15-702, C.R.S., enumerates those powers at length. Of 

particular interest is subsection (l)(a)(II) of that section 

which provides as follows: 

(II) To regulate the openings therein for the laying­
out of gas or water mains and pipes, the building and 
repairing of sewers, tunnels, and drains, and the 
erecting of utility poles. • •• 

Municipalities are authorized to acquire and op er ate mun i c i pa 1 

utilities pursuant to §31-15-707, C.R.S., water and water systems 

pursuant to §31-15-708, C.R.S., and sewer and sewer systems 

pursuant to §§ 31-15-709 and 710, C.R.S. Each of these grants is 

broad in scope and evidences no intent to abrogate the conmon 

law. 

Completing the statutory framework under which 

mun i c i pa li ti es have au t ho r i t y to make n e c e s s a r y r e g u 1 at i on s for 

the use of public rights-of-way is §38-5-108, C.R.S.: 

Consent necessary to use of streets. Nothing in this 
article shall be construed to authorize any person, 
partnership, association, corporation, or city or town 
to erect any poles, construct any telegraph, telephone, 
electric light powerline, or pipeline, or extend any 
wires or lines along, through, in, upon, under, or over 
any streets or alleys of any city or incorporated town 
w i t ho u t f i r s t ob t a i n i n g the cons en t of t he mun i c i pa 1 
authorities having power to give the consent of such 
city or incorporated town. 
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Section 38-5-108, C.R.S. was addressed by this Court in 

Englewood v. Mountain States Telephone and Telegraph Company, 163 

Colo. 400, 431 p.2d 40 (1967). The decision reaffirmed that the 

city could impose, under its police power, "reasonable regulation 

of objects which may be placed in its streets and alleys." 

Englewood, supra, 431 P.2d at 43. 

By virtue of the Colorado Constitution, applicable 

Colorado statutes, and its home rule charter, the City and County 

of Denver, acting by and through its Department of Public ~\Orks 

and Division of Wastewater Management thereof, had the authority 

to construct the publicly-acquired municipal improvement in this 

case a sewer system which necessitated relocation of 

respondent's facilities. 

Rather than expressing a legislative intent to abrogate 

the conmon law doctrine requiring utilities to bear their own 

relocation costs, the constitutional and statutory provisions 

relied upon by the City reinforce the authority of municipalities 

in Colorado to impose municipal regulations which could result in 

uncompensated relocation costs of other utilities. 

VI • CONCLUS I ON 

The comnon law requires utility companies to bear their 

own costs of relocation when that relocation is required as a 

result of reasonable municipal regulation. In this case, the 

City's actions were a reasonable exercise of constitutional, 

statutory and charter authority to regulate its public rights-of-
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way and to construct and operate public works. The legislature, 

in granting statutory authority to Colorado municipalities, has 

expressed no intention to qualify them with a governmental-

proprietary exception to the conmon law rule. No such exception 

should be implied by this Court. 
The decision of the Court of 

Appeals should be reversed. 

Respectfully submitted this 10th day of November, 1986. 

4t·~ .•' / 
~J.ll. . / 

Attorney for the Colorado 
Municipal League 
1500 Grant Street, #200 
Denver, CO 80203 
(303) 831-6411 
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