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INTEREST OF THE 
.COLORADO 

MT'NICIPAL

T,he Colorado Municipal League ( "League" ) is a nonprof it

voluntary association of 235 municipalities Located

througtrout the State of Colorado, including all Colorado

municipalities above two thousand population, and the vast

ma jority of those having a populati.on of two thousand or

Iess.

Ttre issues presented in this case are of substantial

concern to these municipalities. In November, L982, the

League surveyed water and sewer practices of its members and

pub lished the results in "Municipal Services and User

Charges in Colorado".' Of the 153 responding municipalities

which operated their own water systems, 110 served

extraterritorial customers. Of those operating their own

sewer systems, 7O municipalities served extraterritorial

iustomers. None of these municipalities are now subject to

regulation by the Public Utilities Commission ( "PUC" or

"Commission" ) in their extraterritorial water or sewer

service. fn fact, for at least the past 3I years, sinee the

Court's decision in City of Eng lewood v. City and County of

Denver, t23 Colo . 29O , 229 P .2d' 667 ( I-951) , no municipality

in Colorado has ever been subjected to PUe regulation over

extraterritorial water or sewer service, tO e6unsel'S

knowledge.
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The two principal types of entities providing domestie

water service to Colorado's citizens are municipalities and

special districts (water districts, water and sanitation
districts, or water conservancy districts). Municipalities
are not required to provide water service outside their
boundaries. Colorado Springs v. Kitt v Hawk Deve loomen t Co.

154 Colo. 535, 392 P.2d 467 (L964), cert. den. and app.

dism. 379 U.S. 647 (fgeS). Many do Sor however, &t the

request of outside property owners, most commonly because

the municipality wishes to ensure that areas which logieally
will become a part of the municipality in the future reeeive

initial service compatible to that of the munieipality, and

to avoid problems attendant with special district service.

l,Iunicipalities have no control over the creation or

operation of special districts outside their boundaries and

the exclusion from a special district of territory which has

been annexed to a municipality is a difficult and time-

consuming task. Special distriet service provided to
property later annexed to a municipality can result in a

variety of problems: different facility standards and

inereased costs neeessary to conform facilities to municipal

standards where municipal serviee is later desired; after
annexation, payment of municipal taxes and continued

obtigation to pay special district taxes and fees untiJ-

excluded from the district (wittr the potential for some
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obrigations eontinuing even after exerusion); diffusion of
government services and an inerease in the number of
governments with attendant increased administrative costs;
and confusion among citizens as to the governing entity
responsibre for particular services, often 16sulting in
disinterest among electors. rf municiparities are subjected
to PUe regulation, or are uncertain as to the nature of the
conduct which wilt result in public utility status, those
unwilling to accept that burden may simpry decline to
provide extraterritoriar service, resulting in an increase
in the number of new developer-created speciar districts or
expansion of existing special districts, and the resulting
problems for affected citizens.

PUc regulation of extraterritorial municipal water

service raises other potentiar municipar eoncerns! the
wisdom of transferring local service decisions from affected
property owners and rocal governing bodies to a statewide
commission; the continued ability of municipaLities to
coordinate t-he provision of alr municipar services to those

developing areas which likery wirt beeome a part of the
municipality; the effect on existing bonds issued with a

variety of covenants which did not contemprate puc

reguration; the authority of the puc to decide such matters

as the sufficiency of storage, suppryr plant and equipment,

potentially imposing substantiar additional costs on the
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STATEMENT OF ISSUES

lfhe League's argument is 1irnited to two issues of
particular eoneern to Colorado's municipalities statewide:

under what circumstanees dloes a munieipality acquire public

utility status in its extraterritorial service and, whether

the Colorado Public Utilities Commission has jurisdiction
over municipal extraterritoriaL water service which is
provided as a public utility. The League will seek not to
repeat arguments made in the brief of the Denver Board of
Water Commissioners and City and County of Denver.

SUMMARY OF ARGUMENT

I. A MUNICTPALITY DOES NOT ACQUIRE PUBLIC UTILITY STATUS
UNLESS IT EXPRESSES AIil UNEQUIVOCAL INTENTION TO SER.VE
THE PUBLIC INDISCPIMINATELY TO THE EXTENT OF TTS
EAPACITY OR IT AFFIhIVIATIVELY SEEKS TO BEEOME THE
EXELUSIVE SERVICE PROVIDER WITHIN A DEFINED AREA.

II. A MUNIEIPALITY PROVIDING EXTRATERRITORIAL WATER SERVICE
AS A PUBLIC UTILITY IS NOT SUBJECT TO JURISDICTION OF
THE PUBLIC UTILITIES COMMISSION.

5



AR.GUMENT

I. A MUNICIPALITY DOES NOT ACQUIRE PUBLTC UTILITY STATUSUNLESS IT EXPRESSES AN UNEQUIVOCAL INTENTTON.TO SERVETHE PUBLIC TNDISCRIMINATELY TO THE EXTENT OF ITSEAPACTTY OR IT AFFT1RMATIVELY SEEKS TO BECOME THEEXELUSIVE SERYTCE PROVIDER WITHIM E OEr'rI.rrN ANUA.

Ttre test applied in determining pubric utilify status is
of crucial importance beeause it provides guidance to and
governs the actions of those wtro wish to obtain or avoid
that status. During the seventy years since enaetment of
the Pubric utilities Law in 1913, the colorado supreme court
has developed tests for public utility status which it has
consistently applied, but which were not applied or were
misappl-ied by the District court in this ease.
specifically, the supreme court has determined that an

entity will l3t be considered a public utirity unress, at a

minimum, it expresses an unequivocal intention to serve the
public indiscriminateLy to the extent of its capacity or it
affirmativel-y seeks to and does become the exclusive service
provider within a defined area.

A. E ssion of an vocal intention toserve ser na
ex e s c

To become a public utility, an entity must hold itself
out "q= serving or ready to serve alr members of the public
who may require it, to the extent of [the utility,s]

e o

capacity. " City of Englewood v. City and Coun of Denver,ty
supra, 229 P.2d at 673i parrish v. Public

6
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Commission

Robinson v. City of BouIder,

l-34 Colo . L92, 301 p.2d 343 at 345 ( 1956 ) ;

190 Colo. 357, 547 p.2d 22e,
229 (L976) t Public Utilities Commission v. Colorado
Interstate Gas Co., L42 CoIo. 36I, 351 p.2d 24L, 24A (lgAO);
and C v. eit of Arvada 31 Co1o.App. 85, 499 p.2d, L2O3

(re72) .

fhis dedication of private property to pubric use (or
munieipal property to non-municipal use ) ,'ean never be
presumed, but must be supported by evidence of an

unequivocar intention to make such dedication.,, parrish v.
Public Utilities Commission, supra, 3O1 p.2d at 345.
(Emphasis added. ) See also, eir of and

Count of Denver , supra, 229 p.2d, at 672t public titif ities
Commission v. Colorado Interstate Gas Co., supra, 35I p.2d

v. eit

at 249-250; and Citv of Northqlenn v. City of Thornton, l93
Co1o. 536, 569 p.2d 319 (Lg77l. Moreover, this unequivocal
intention must be to serve alr the public indiscriminately:

"ft is welI settled that those words Isupplyingthe publicl mean atI_ of the public witfri.n - itscapacities it meEIiF indiscrimLnately.',
Public Utilities Commi Colorado fnterstatess10n v. Gas Co.,
supra, 351 P.2d at 249. (Emphasis by the court.) see also
Parrish v. Public UtilitielCo*mi=sfor, supra, 301 p.2d at
345, and Matthews v. Tri-Count Water ConservancvY District.
2OO Colo. 2O2, 6L3 p.2d BB9, 893 (1980).
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The District court in this case did not apply or
misapplied the estabtished test. The lack of the necessary
expression of "unequivocar intention" by Denver is
illustrated throughout the court,s lengthy findings.
Assuming the eorreetness of the Court's findingB, it found
for example that Denver provided certain extraterritorial
serviee purstant to contracts which retain in Denver

substantiar or total control to approve taps (order, p.lo),
the expansion of the contracting district, s service area
(order, p.11), and the deletion of undeveloped lancs from
the contract service area (orderr p. ]4) t that in Lg77, the
city imposed a moratorium and strict limitation on granting
service apprications to outside users (order, pp. 9 and 42);

and that in L977, the City inaugurated a tap allocation
program (rap) limiting the alrocation of taps for service
expansion to outside users (order, pp. 9-10 and pp. 32-
35). rn fact, from a review of the court's findings and

eonelusions, assuming their correctness, various formal
actions of the water Boar<l reserved to the city the
discretion to decide who wourd receive, and under what

eircumstanees they would reeeive, the eity,s water serviee,
thus providing the very basis for plaintiffs' compraints.
Limitation of service and denial of service certainly do not
constitute an expression of unequivocal intention to serve
all- the public indiscriminatety to the extent of the city, s

I



capacity.

The Colorado courts have long held that, except in
unique circumstanees such as those present in

the utilit

Robinson v.

to beeome

eir of Boulder supra, the consequences of public utility
status should resurt only where there exists the erearest
intention to dedicate one's property to public use an

intention which simpry does not exist in this case.

B. Affirmative action
e e e us ve ser n

Colorado eourts have rarely
status upon an unwilling entity.

imposed public utility
A principal instance is

City supra. fn Robinson,- the
supreme court held that a utirity which affirmatively seeks

to and does become the sole and exclusive service provider
in a defined area shourd not be permitted to obtain the
benefit of public utility status (exclusivity of service
area) without the corresponding burden to serve the public
indiscriminately to the extent of the utirity,s capacity.
rn these eireumstanees, no expression by the utility of an

unequivocar intention to serve the pubric indiscriminately
is required and pubric utility status is imposed by the
courts.

The city of Boul-der claimed in Robinson that it was not
aeting as a public utirity in providing water service to the

Robinson v. of Boulder,

Gunbarrel area under the test set out in Cit of lewood
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and subsequent eases, E, the city had not expressed an

intention to serve all members of the public to the extent
of its capacity. Robinson v. eity of Boulder, supra, 547

The Court, nevertheless, imposed public
on the unwilling City beeause the City had

affirmativery sought to and did beeome the sore and

exclusive supplier of water in the area. The Court,s

opinion emphasizes the actions taken by the city to ensure

its status as the sore and excrusive service provider in the

area:

"(2) Boulder entered into agreements with
other 1ocal water and sanitation districts and
municipalities which had the effect of precluding
these entities from servicing Gunbarrel resiaentsl

(3) Boulder opposed a water company's
appl-ication before the Pub1ic Utilities Commission
which would have provided water in a part of the
city's delineated serviee area."

P.2d at 229.

utility status

Robinson v. City of Boulder,

Englewood v. Citv and Count

supra , 54'l P.2d at 23O . The

Court noted that Boulder's conduct was designed to make it
the one and only servicing agency in the Gunbarrel area. It
distinguished the facts in Robinson from those in City of

supra, by stating
that Bourder sought to become the sole supplier of water in
the territory "by agreement with other suppliers to the

effect that the latter would not service the Gunbarrel area

and by opposing other methods or sources of supply...."
Public utitity status was not imposed on BouLder because

10
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of the mere fact or volume of extraterritorial service t ot
on any determination that the city could more efficiently or

cheaply or reliably serve the area t ot even because it lvas

the sole source of supply in the area. Rather, the critical
factor which caused the Court to dedicate the City, s

property to the service of non-residents was the City,s
effort to become the exclusive supplier of those non-

residents by limiting their other sources of supply.
Robinson is consistent with the colorado courts' historical
recognition that dedicating an entity's property to pubric
use (e.9., dedicating a water system owned and developed by

municipal residents to non-municipal residents) can never be

presumed, but must be supported by evidence of "unequivocal

intention. " In essence the "unequivocal- intention,, in
Robinson

sources of supply from the City's serviee area.

fn this ease, the District Court specifically found that
"No evidence was produced to show water Board rrirect
opposition to competitors who would serve the metroporitan

area.... " (Orderr p.43) . Consequentl-y, the Court erred in
using Robinson to justify imposing public utirity status on

Denver.

II. A MUNIEIPALITY PROVIDTNG EXTRATERRITOR.IAL }IATER SERVICE
AS A PUBLIC UTILITY IS NOT SUBiTECT TO ,JURISDICTION OF
THE PUBLIC UTILITIES COMMISSTO}I.

was found in the City's effort to exclude other

The District Court assumed that, having imposed public

11



utility status on Denver, the city thereby beeame subject to
the jurisdiction of the colorado public uti-rities
commission. T'he court stated on page 4t of its order that
Robinson v. City of Boulder, !!pla, ,,erystaLlized the law to
the effect that a city serving water to outsiderj may become

a PUC regurated public utility. " on the contrary, thg court
in Robinson made no reference to regulation by the puc of
Bourder's extraterritoriar water service. rndeed, each

decision of the colorado supreme court addressing puc

jurisdiction over municipal extraterritorial water service
has denied such jurisdiction based on the ranguage of the
Colorado Constitution and statutess see, €.9.,
Enqlewood v. , suprai and City of
Thornton v. public Utilities Commission, LS7 Colo. 1gg, 4O2

P.2d L94 (1965). The brief of the Denver Vrater Board and

the City and County of Denver addresses the constitutional
issues in detaiL; eonsequentry, this brief will focus on the
statutory exemption of municipal extraterritoriat water

service from PUC regulation.

ei€y of
Citv and County of Denver

A. Princi s of statut
seoexerc

construction ibit
over

a wa ce.mun c 6 ra tr er serv

Despite the fact that most municipal- pohrers are eonfined
within municipal territoriar rimits, the colorado

legislature early granted and has consistently expanded

municipar authority over water and sewer services both

I2
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within and outside municipal boundaries. None of this
legisration mentions the puc, but rather vests broad

authority in the municiparity and municipar governing body

over extensions and conditions of service.* As examples of
statutory extraterritorial water service authoriby, **

3I-15-708 d1 : "The

from

limitations as

3r-35-402
whi
any
has

may now

power

municipalit
Iy enacted

v
in 19rr_. l

qoverninq body of each
suppl tery hra

ide thets water
municipal limit
collect such

system to eonsumers outs
s of the municipality and to

charge
said

s upon such conditions and
may impose byordinance. " [Originat

1) "fn addition to the powers
without

thereof,election of
power under this part 42,

have, dhy municipality,
the qualified electors

(a) To acquire by giftr puEChdse, Iease t otexercise of right of eminent domain, to eonstruet,to reconstruet, to improve, to betterr Eod toextend water facilities or sewerage facilities orboth,. wholly within or who11y without themunicipality or .partially within or partially
without the municipality....

(b) To operate and maintain water facilitiesor sewerage facilities or both for its own use andfor the use of public and private consumers andusers within and without the territcirialboundaries of the municipality, but no waterservice or sewerage service or combination of themshall be furnished in any other municipafity

*Municipal.utility services most extensivery legislated uponare 
- 
municipar water and sewer services Legislationapplicable to municipal gas or electric service is far lessextensive and explieit.

**
th
no

A11 of the following citations are to C.R.S., as amended
roYgh september 1983, except where otherwise specificalryted.
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unless !h" approval of such other municipality isobtained as to the territory in which tha serviceis to be rendered;

***

(f) To prescribe, revise, and collect in
advance or otherwise, from qny eonsumer or any
o$rner or occupant of any real property connectedtherewith or receiving service-thereflom, rates,fees, tollsr End chirges t ot any comtinationthereof for the services furnished by, or thedirect or indirect eonneetion withr or tle use of,or any commodity from such water faeilities orsewerage facilities or both without anymodification,. supervision, or regulation of anisuch rates, fees, tolls t oE charges by any boardl
agency, bureau, commission t ot official other than
!h. - governing body collecting them. . . .,,
loriginally applied to hunicipal watJr services in
1962 Session Laws of Colorado, Ch. B9.l

$31-35-403 ,,(I) The acquisition, construc--tionEaffiuction, lease, -improvement, better-
ment t ot extension of any water facilities ot
sewerage facil-ities or both and the issuanee, inanticipation of the collection of revenues of suchfacilities, of bonds to provide funds to pay thecost thereof may be authorized under this pirt 4by action of the governing body of themunicipality taken at a regular or speclal meetingby a vote of a majority of the members of thegoverning body. " [Originally applied to municipal
water services in L962 Session Laws of Colora-o,
ch. 89.1

$ 31-35-410

purchased
sewerage facil

The water facilities
or both may be acqui

tt

ities
or

red,

under this
bettered, ued

thout
regard to the requirements, restrictions, debt, oEother limitations or other provisons contained inany other Iaw.... Insofar as the provisions ofthis part 4 are inconsistent with the provisions
of any other law, the provisions of this part 4
shall be controlling. " [OriginalI-y applied tomunicipal water serviee in Lg62 Sejsion Laws ofColorado, Ch. 89.1

L4

, constructed, reconstructed, improved,
and extended, and bonds may be iss
part 4 for said purposes wi



$31-12-121 ,,Any municipality, as a conditionprecEtld:E-Eahe Jupplying of frunicipir servicespursuant to contract, fiay require a contemporary
agreement by such consumers, who are owners in telof real property so supplied, to apply for orconsent to the annexation of the -irea to besupplied with such municipaf services to thesupplying ,municipality at such future date as theaf 9a._ supp_lied, or any portion thereof ,  reco*"erigible for annexation_pursuant to the provisions
9r !h:= part 1. . . . " [originar-ty adoptLd i" -iii;
Municipal Annexation Act ot Lg6;, Ch: 306, Lg65Colo. Sess. Laws 1186, 1206 (1965).1

( I ) The 1913 publ-ic Utiliti es Law exe ed
eemun e ra r a er ser

ur o

The Public Utilities Law, title 40 of C.R.S. , hras

originally enacted in 1913, two years after the enactment of
what is now g3I-15-708(1 ) (d) (quoted previously),
authorizing municipalities to serve water outside their
boundaries and "to collect such charges upon such conditions
and rimitations as said municiparity may impose by
ordinance. " fn Citv of Englewood v. cit and County of
Denver, supra, Englewood's counser recognized the broad
scope of authority granted to the municipal governing body
by this statute and argued in part that the pubric utilities
Law repealed the statute by imprication. The cororado
supreme court rejected the argument, eoncluding that the
Pubric utilities Law did not repeal by imprication the r9r1
municipal statute. The Supreme Court said:

"we may rightfurly assune that the 19r3 public
utitity act was passed with full knowredge of theexistence of the 1911 statute. rt may firther be
assumed that the legislature did not consider the

15



pending before it on the issue of whether municipal

extraterritorial water service was subject to pUC

jurisdiction, cases involving Longmont, Loveland, Golden,

colorado springs, and westminster. rn Decision No. 39604,

dated October 30, L952 [see Exhibit B to this -]crief l, the

commission dismissed each case on the bel-ief that the !!!z
of Englewood and cororado springs' decisions settred the
issue of PUC jurisdiction as a matter of law:

"In view of the Denver-Englewood case, further
substantiated by the Musick-Colorado Springs case,the Commission believes that the matter of itsjurisdiction over municipal utilities servingwater to customers living outside the corporate
l-imits has been decided. fn view of the decisionsof the Supreme Court mentioned above, the-
Commission feels that all of the matters no$,
pending before it that have to do with water
service by municipal-ities outside the corporate
limits should be dismissed upon its own motion.,'

(2) L islation sub
exce

ent to the 1913 Public Utilities
s mun c e ra tt or wa er

ser om ur ono
Legislation enacted by the colorado General Assembry

subsequent to the 1913 public utilities Law and subsequent

to the decision in City of Englewood v. Citv and CountYof
Denver, supra, and particularry the broad powers granted in
L962 by the amendments to what is now part 4 of articre 35

of title 31, e.F.s. (portions previousry quoted), reinforces
the exception of municipal extraterritorial water service
from jurisdicion of the pUC.

In Citv of Thornton v. Public Utilities

L7
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$Sf -f Z-f Z1_ "Any municipality, as a conditionprecEti6:FE6-the Jupplying of frunicipir servicespursuant to contraet, [oy require a contemporary
agreement by such eonsumers, who are owners f.n teiof real property so supplied, to apply for orconsent to the annexation of the -Jrea to besupplied with such municipat sei"ice" to thesupplying _mun_iciparity at srich future date as theaTga._ supp_Iied, or ahy portion thereof , _frecJ*"eligible for annexatiori-prirsuant to the provisionsgf .th:= part 1. . . . ,, [6riginally aaopiea i; -ih;
Municipal Annexation Act o? Lg6i, ch: 306, tg65Colo. Sess. Laws 1L86, L2O6 (1965).1

(1) The 1913 Public Uti lities Law ex ted
servc err a wa

ur c e

The Publie Utilities Law, title 40 of e.R.S., was

originally enacted in 1913, two years after the enactment of
whar is now $31-15-708(1 ) (d) (quored previously),
authorizing municiparities to serve water outside their
boundaries and "to collect such charges upon such conditions
and limitations as said municiparity may impose by
ordinance." rn City of Englewoocl v. Cit and Countyof
Denver, supra, Engrewood's counser recognized the broad
scope of authority granted to the municipal governing body
by this statute and argued in part that the public utirities
Law repealed the statute by impLication. The colorado
supreme court rejected the argument, concruding that the
Public utilities Law did not repeal by imprication the t9r1
municipal statute. The Supreme Court said:

"w9 may rightfurly assume that the 1913 public
utility Act _hras passed with full knowredge of theexistence of the rglr statute. rt may firrther be
assumed that the legisLature did not consider the

15



1913 Act to be on the same subject as the 1911
Act. If such was the legislative assumption, it
hras correct. The two Acts are not on related
subjects and, of course, no repugnancy exists."

Citv of Enqlewood supra, 229

P.2d, at 673. One interpretation of this language is that
municipal extraterritorial water service was excepted from

operation of the Public Utilities Law by the explicit
language of the preexisting statute vesting regulatory
authority in the municipality. This interpretation is
reenforced by language at the beginning of the opinion in
which the Court quoted and referred to various

constitutional and statutory provisions which it determined

to be controllirg, including the 1911 municipal

extraterritorial water supply statute. City of Englewood v.

cidv and County of Denver,

Interpreting eit of lewood

v. City and County of Denver,

as recognlzlng a

statutory exception from PUC jurisdiction for municipal

extraterritorial water serviee is consistent with subsequent

judicial and administrative decisions. Immediately after
its decision in the City of Englewood ease, the Supreme

Court reversed a District Court decision which had affirmed

a PUC determination that Colorado Springs was operating as a
public utility in providing water service outside its
boundaries and was therefore subject to PUe jurisdiction.

See Exhibit A to this brief. Moreover, at the time of the

City of Englewood decision, the PUC had at least five cases

t_6



pending before it on the issue of whether municipal

extraterritoriaL water service was subject to pUC

jurisdiction, cases involving Longmont, Loveland, Golden,

Colorado Springs, and Westminster. In Decision No. 39604,

dated October 30, L952 [see Exhibit B to this -]criefl, the

Commission dismissed each case on the belief that the City
of Englewood and Colorado Spr

issue of PUC jurisdiction as a matter of law:

ings' decisions settled the

t to the 1913 Pub1ic Utilities

"In view of ttre Denver-Englewood case, further
substantiated by the Musick-Colorado Springs case,
the Commission believes that the matter of itsjurisdiction over municipal utilities serving
water to customers living outside the corporate
limits has been decided. In view of the decisions
of the Supreme Court mentioned above, the.
Commission feels that all of the matters now
pending before it that have to do with water
service by municipalities outside the corporate
Iimits should be dismissed upon its own motion.,,

(2) L i slat i on
e

serv rom ur
ra orr wa er

s ono

Legislation enacted by the Col-orado General Assembly

subsequent to the 1913 Pubric utilities Law and subsequent

to the decision in eity of Enql-ewood v. City and County of
f)enver, supra, and particularly the broad powers granted in
L962 by the amendments to what is now part 4 of article 35

of titte 3I, e.F.S. (portions previously quoted), reinforces
the exception of municipal extraterritorial water service

from jurisdicion of the PUC.

fn City of Thornton v. PubIic Utilities Commission

L7
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supra, the PUC sought to assert jurisdiction over the sale

of water and sewer facilities by Northwest Utilities Company

to the City of Thornton. The facilities to be acquired by

Thornton included substantial service areas in Adams County,

outside the City's boundaries. See eity of Northglenn v.

City of Thornton, supra. The Supreme Court denied the PUC's

attempted assertion of jurisdiction based upon both the

constitution and statutes of the State of Colorado. The

Court particularly emphasized ttre lirnits imposed on the

Commission's jurisdiction by the rnunicipal statutes,
including what is now $31-15-708(1) (d) (previously quoted),

part 4 of article 35 of title 31 (relevant poftions
previously quoted), and $31-15-707(1), e.R.s., as amended

through September 1983 (relating to the acquisition and

construction of municipal water works). Referring to these

statutes, the Court concluded that:

"... the legislature, in enacting l-aws authorizing
cities to acquire water works and pertinent
facilities, effectiveLy avoided conferring upon
the Commission any jurisdiction over such
acqui sit ion.

***

In summary, Ithese statutes] give ful1 power
to the municipality, subject only to the
electorate, to purchase or acquire by condemnation
at the fair market value thereof any water works
or system and appurtenanees necessary to the works
or system. Such facilities may be wholly within
or wholly without the municipality. The
municipality is authorized to operate and maintain
such water facilities or sewer facitities or both
for its own use, for the use of public or private

18



use, and for use within and without the
territorial boundaries of the municipality. One
section provides that the operation and the cost
thereof shall be without modification, supervision
or regulation of rates, fees, tolls or charges by
any board, agency, bureau, commission or official
other than the governing body as provided by
ordinance in the municipality. _ A^ pe{tinent
portion of C.R.s. 1963, 139-52-l-0 [now $31-3-5-41o,
C.R.S. ) , provides ' *** f n so far as theprovisions of this article are inconsistent with
the provisions of any other Iaw, the provisions of
this article shall be controlling.

A reading of the various pertinent statutes
points to the ineseapable conclusion that the
acqui sition by Thornton of the ilrorthwest
facilities could not be prevented or interfered
with by any agency onee the people of Thornton
determined by their vote that the system was to be
acquired. "

PubI-ic Utilities Commission, supra-, 4O2

P.2d at lg7. (emphasis by the Court deleted. )

The PUC sought to justify its jurisdiction over the sale

by referring to a portion of the Pubtic Utilities Law. The

Court rejected that argument, however, concluding that where

a conflict exists between the Public Utilities Law and other

municipal laws, the municipal laws are controlling.
A similar statutory analysis was apptied recently by the

Supreme Court in Matthews v. Tri-County Water Conservancy

Citv of Thornton v.

District, 2OO Colo. 2O2, 6L3 P.2d 889 ( 1980 ) in concJ-uding

that water conservancy districts are not subject to PUC

regulation in fixing rates for the sale of water. The Court

reviewed water conservaney district legislation enacted

almost twenty-five years after the creation of the PUC,

19



legislation which included (similar to municipal water

legisration) a statement that any acts in conflict with the

water conservancy district .act are nonoperative and

noneffective as to the water conservancy district act. The

Court stated: -

"Since the Act specificaIly grants to the
water districts the authority to fix water ratesfor non-irrigation water, section 37-45-L18(I) (g),
without any reference to the ratemaking procedure
of the PUe, it is clear that the legiiliture did
not intend to make the district's authority to setwater rates subject to the jurisdiction of the
PUe. "

Matthews v. Tri-Count Water Conser District supra,

6L3 P.2d at 893.

The same analysis applies in this case. Legislation
enacted subsequent to the Publie utirities Law specifical1y
grants broad authority to municipalities and municipal
governing bodies to determine service and rates for
extraterritoriar customers. That ]-egisration not onry makes

no referenee to the PUc but in fact affirrnatively states
that rates shall be set without "modification, supervision,
or regulation by any board, agency, bureau, commission,

or of f icial- other than the governing body col-lecting
them...." $3I-35-402(l) (f). That- same section refers to
extraterritorial service and specifies onry one rimitation
on that service: that water or sewer service provided

within any other municipality must be approved by such other

municipality. $31-35-402(1) (b). The extension of water

20



serviee . may be made "without regard to the requirements,
restrictions, debt t ot other limitations or other provisions
contained in any other rahr....', $31-35-410. To the extent
the above described municipar powers in part 4 of article 35

of title 31 are inconsistent with any other -law, these
municipal powers control_. $3I-35-4I0.

Finalry, $31-12-121 (originally adopted in 1965)

specifically permits municipalitiesr Els a conrfition
precedent to supplying municipal water services pursuant to
contract, to require a contemporary agreement that the
property owners apply for and eonsent to annexation of the
area at such time as the supplied area becomes eligibre for
annexation. This statutory provision is inconsistent with
PUC authority to mandate municipal extraterritorial service.

(3) rhe 1ne1 es of PUC tion do not to
mun c ra a wa er servtr aa

The PUc was designed in part to prevent duprication and

competition of serviees among primariry profit-motivated
utility companies. western colorado power co. v. public
Utilities Commission 159 Co1o. 262, 4LL p.2A 795 (19G6),

reh'g denied, app. disrn., 395 U.S. 22 (1966) . f ts
principles do not appry readiry to the allocation among

competing interests of a limited resource provided by
utilities not motivated by profit, the majority of which are
not sub ject to pUC juris<liction (". g. , special water
districts, water conservancy districts, and municipalities

2I



operating within municipal boundaries). In traditional pUC

utility regulation, the regulated utilities obtain the

"benefits" of an exclusive service area, free from the worry

and cost of competition, with an authorized rate of
return. They receive the "detriments" of rate -and serviee
reguration. correspondingly, their eustomers receive the

"benefits" of service and rate protection, but the

"detriment" of no choice among serviee providers.
with respect to municipal extraterritoriar water

service, this delicate balance colrapses. The puc can,t
grant an "excrusive" service area to municipalities beeause

it has no contror over the creation or expansion of sp'eciaI
water districts or water eonservancy districts or municipal
boundaries. An authorized rate of return is difficurt to
apply to governmentarry-owned utilities not motivated by

prof it. On the other hand, the municipality an<i its
residents suffer the detriments of puc regulation, including
loss of control over their property, serviees and rates.
The municipality's extraterritorial water customers or
potential customers wouLd have the "benefits" of service and

rate regulation but without the ',detriment,, of Iimited
choice the potential customer retains whatever ability
may now exist to obtain service from a special water

district, water conservaney district t ot other municipatity
willing to annex his or her property.

22



Neither the language nor the purposes of applicable

legislation support the exercise of PUC jurisdiction over

municipal extraterritorial water service.

CONCLUSION

For the reasons previously given and al" authorities

cite,j, the League urges the Court to hokl that municipal

extraterritorial- water suppl-y is not subject to jurisdiction

of the PUC or that the Denver Water Board is not a publ-ic

utility in its extraterritoriaf supply of water under the

tests discussed in this brief

Respect fully submitted,

san s
Tami A. Tanoue, No 952
Attorneys for the Colorado
Municipal League
1155 Sherman St., Suite 2LO
Denver, Colorado 80203
Telephone: (303) 831-6411
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EXHIBIT A

(Daclai.::u ilo " )95* -:)

Elrt.ie 'iiii PUIEIC STILIIIES COt$.fiSSIolt
(,.r' TilE ETLTE OF @toru"Do

,E {.*

A. L. .iii.q-i,,*.tl,

Co;np}"::i-i:;ent,

v.

IIIE C-:!T OF COI,OFJ.I,f] :F'i{TiiGs,

nefe:ldant.

cAsE lro.. 498a

Cetober 4, L952

ir::pearBrc{'s:'T;l:,:13 
3il*ili,.3i3i;",

for Conpl.einenti
' 5;,3iffi"3ii;,i'3Lll*;"''

for Defendant;
J. il. ?.IcNulty, Denver, Colorc.do,

for the Comrlssion.

s.t4TEl.{ENT
!u_E:_cotnlss:onr

. !,!:., A. L. l,luslck flLed a eonpJ.alnt rlth thlo Conn:isgLoa oa
jaLT 3, 1')l'1, uader. SectLorr .45r Chapter L37, ]rg35 Colorr:do Strtutee

AnnctateC, a11e61ng thrt the City of Cclorr:do Sprlngs ,es a putiic

.. utlllty furr::ishlng rmteilLo residents of Ereag outslde the tora

,,, 
bounca:'J'and hs-d i'ef1rsed to g"irre hi:n uater sarrice under ,uhe terms

f" and cci:ditions of an ordlne,nce establishlng ths C!.tyr s pr;licy as to

c:rgtoner$.

,::Spri:rg;; cn Ju)-1'9, i.948, Ci.:':icting saiC. Clty to sa+,isfy or anower

eei,rplalnt.

0rl August (.. -r,9'.f,i." 'ftre City ftLcd lts artsr{?! rnLi alt rrAppl1catJ"on

i,,Rtd l*lr-''i:icrir t:n I)i;.-:'-,,;,::." The enslrer dlsclti,,'reri knorie.ige :f the I.acts

...on Hh:-.h tlie conpJ;i;':f; ras b-ascd; errd i;he uou.ca to ri.ier:ios vas iraserl

:..*j:Og thc lirei-,r;::i: thai t,i:.r: Cltjr tI{is not a publlc rrtlltty encj heUce no+.
trl.., .

'..rundcr tha C'Jti,.n:i-3si-cn' s j urC. sdlctlon.
t;i.i

t;:rthe
:r: i.
il r.
:il i

iI1i:.

,:,,''
.l!:.
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Ttc ':gt, ii 'irill sr;f, ior heerin6 la Co.i-or'.r-do i';!'t'j.:::i". ')oiorado,

sg gr:c.i,oir:i,t._' 1,1, --.1.1.3s lr+for.'g i;he tO;ro.l1SSi0r.! s:ifi O',,'i'.r.jire0 },-xE t.lk€n

JE ti'e i.cti,:,:! i.,r '.i:',::.; lo ar,i on tl)o cour"1o.:!-i1t, i{:sel.i'. -d:"':i.r:ft:'lrere

s"bsitte.r [p tlia'-:.ri;exi-q-,.]d pertlee, t,'ail the Co;,lulst,brr c:r: AllJuBt 2,

L9|frt bl I'+cisi,ra l':. 33747., entered lte order ia +,hl ea;;+, fiu'.lJ.ng

that the City uss .r- i)1,.olic utllLty subject iu t,},e jrrrlstLictiot.: of i;be

Corraresloo ::s t:r *';e i'tiber utilLty operetious outside its rrrrinlctpnl

tl:::rd&rie.q. The C":urdssioa al.so found that tho conrplalnant'dse en-

titJ.ed to xlr-,'.:rr irertice fmm the Clty uuder the mleg trnd regul.atione

tc tre flled by 'lI+ CltT aad apprwed W the Comlsgloe"

Tbe Ci'b;r appl-l.rd to the Corr:oteslon for a re-lrearing ln tho

,nstter, and on Sepbember 27., !91+9, by Decislon llo,'i?ti63t the Ccm-

nisslotr denied the r.e-hear.r-ng,

fhe Ctty of CoLo.raCo Sprlngs epp3":led to ttuc District C,lurt

r.rithlr and for the Couaty of EL Paso, Ln Ci.,rll /..ction ilo.28$19t asklng

ssld Court 1n eifec+. io r:::a'ieu an<i set asLde tl,e Ooanlss-l-rnt c Order.

The C.:urt, however, ir.lheld the Coonissl-onr s heclsj.on in ito finCings

thr.t Coloredc Sp:'-:ngs was e publl+ ut1.li.ty when rendori-ng uete.r serv{ce

outsiie its nrunleip:,.i b:r:ndarles. The City of Colccado ;rpr.i::6s then

took the matter be-fcre +"he State Suprene Coru.t seeki.ng +,o irave ilre

decision of the Dls,:.rle+" Ccurt reversed.

Subsequent tc the deeislou of tbe Distriet Court o:e EL paso

ccuat:r', the sr:pren:e ccurt entered a declsion ln the case of En;rrewood r.

-g@g, i23 C.>1.a.iigur 22?P. (2d) 667, d,etenatnlng that tne cfty enA

Gourty of Denver, 1n supolylng ue-ter outsr.Ce of 1ts corporate llmite,
HaB not e pulf-ic utility and not subject to the JuriEdlctlo[ of the

?ubLic Utll-iiies Coimlilsiou as to such Eervice. 't&en the mr:tter of

.,lfueleir 
v. City of Coloredo Springs eane before the Sui:renle Court, tho

Cor:rt helct that tire de;lslcl in Eneleuood v. Denver. sup-liF.. liES colt-

,.trolling ln the l{u.;iek ces.c l,t e?€r1' respgct.
1 r' The Supr+ae Coirt rerereeC the District Co,:rt of EL prrso County

;rdt3l ihf,ctions to said. cou.rt to dlsmlss the action e;nd remand the ease
ir:

:rto the Publl.c 8t111 ';ies coiia-ission, wlttr J.nstructlons thet lt cisrdss the
i,,l l,.tnup1ai.at. 0e Octob.rr 27r 1952, the Connlaslon:.ecdye,l tirc rl:.der of tho
',i;.

tq'
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tr1et:"ic.; r..:.;1.;'i; ,1..i.!.; ,',E' i'rilLho Co':,:ty of lll Pt'so -1": ii''i.ll /ret:Loa

g6. ;::*,i51: '.':i e::tj-:.: il.l:; Cr'. r:tr ln e"ccords'rce tJ"bh the Jurlgrrlent ud

6a,,i13 f}f tl:,. ;:;r:: -r.1:i Colli.i,, iaatrusted i,ro Colnlsslon{o dl.nutise

the corop-.,.ip.t cll .il . i,. llu.sLck, complainant, Tr ci'i7 of coloradc

Spri ilgs, i.ri:r'r.r:l:n L.

FtrlIBlUti.g

-si.-' :t ;ss:{llt-tEUlls r

Thrt'i;l:e cflopLat.o.t of L. L. Musick, C'tr*p1ai'i'laat, v' \h'e CIt'y

of ColereCo, $1,'r:,ni1c, Iefen*ant, tejog Cree No' /',!*it ljt:lo:e tirfu: Con-

nirslcn, *hotdli be ri-ls-:isseC in aeccrdar-ee ',*th t,j:ir O:-r}:::' o:l ;;le

Dj.st;,;cr; Cor.rsi: ull,h:in 6ni for tho Llor:'a'L;r- of EL Paso, -ta-+.r; q:f Coloredo,

1s Ciol.i ^:crson 1-o, ?8659.

c F..D Il B

TirE i.rlrlgEs.I!N_q*_:j,l]

thut Ce$;Lr lio.:a$8?t ln the matter of 1". L. I"lusici:, ConpJ'alnaat,

r. ?ho City of Coloredc Spr:aga, Defead*:,at, be, srril i'o he::ebry' 1o,

disL-[sseC"

Thr" this o::rier sh.1).1 beocrne effeetivc ag of 'liie day and date

horeof"

gflE PUBLIC UITLI1AES CCFTIfTSSION
CT TIE STATT OT COIOEA'C

Dated at Denvcr, ColorriCo,
6is 2!thday of Oct:ober, 1t52.

ea

i,r

i.:

,n,

1:\,

t,la

Ufi+
4ieriti,t#..
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EXHIBIT B

(0oclolon *o. zl(oi)

ts!:i3P's Err#lilrr,H$Es 
co!0'4I$sI0tl

ft '11 l*

ffiu,*;tffid;':ffi,tlsi$' \ 
.TJtrI'tr$}3[r+j.llp..ijltr,,:1u5rcx

Til .i.!i' ..:-AJTE;T OF TfE STAUICE }
;ih.F,i" j;p r.ncinr'ttoils or i;IIE I -cgtE.t'i*"-4snai'liii;"..r i,c.JALiJ), ifiI"'iJll, 11{ )

lFtt'i;#*,tii#""r{) 
tiurnc- 

I

f 8f;tr5?,?il-'1ffi 
'?x'TIPH 

#oflffi ,"
ConPJ'a5-natrt'e, )

)
)
)
)
)
)

l
)

l
)
)

i
)

)

CA$g-e&-5099'
Yo

CITI OT COLDB{,

Defeuclant.

lm$. r,Eill I$^ElSCCti, fiou?E 1, c0L0-
nl.po spl:i,tcs, tJoIp;tADO,

CouPlalaaut,

y.

fity or 0oTJRADO SPRII{GS, U{nficIPAl,
$ATER DtrlinSMEtiT'

Defondant.

cAsEJ'io. 5@$

0'JTS]..[]"-: r:.','Ifi'- si:,:l: ''D1i-i CF i'IST-
I4:l':511l?r'.:i.i:,i iI?J.!l-: :nlT.

Cai:1ill ' lriiu'bs,

!.

I0':$ CF i;El!'-:fl-iflTl:l, il-{!.5.
DrFAF.fl1i.1r!

Dc.rf .::,rdant.

lii.sJir0*Jiuz

Oc',:olar 3A, L952

1r.

-1-



v,'''

$'t a gs EgEi'

Br: tire.-.ii:Sli Si.f*!.

All ef :he ab':ve r-n'oltled ue'tter$ aro peucling beforo t'hls

Co.r-r-,nj.r,ric;'i la varlcua dngrters of couplet'lon' A;Ll h&'re been hali' 1r

abi:yi:o.cs auaitiug e' ci:r'i"ifj'cat"1crr !y the eourts of the arrtho:-J't';r cf

th!$ Co:rr'loslon a-e it pcrtaln:: to Jurtsdlctton of nun'''-clp;'1-5'+"ir::-;

rende:"i-ug rrater s*rv:1'ce outeJ'dle tholr ccrporste bouniarles'

Slvestlseti-oa u'ad Suspea'slon Docket l{o' ?75 lras i-nstl+':rted

as e resr:.t of a prcpoced *a.ter rate eehod-ule fj'-1'eC b7'"he CiLy of

Longroni rdth +.he Cgulsslon ou May L9t L9lIit prropoe'in: *.:*-"*

effect on Jrd-y L1 A9li7 t s pet, flater rate lncree ae of jj-L/-a$ ++: aL1

su6to:0.rareceivlngvaborselldceoutsidetherrlrrlclpalbou:idarLesof

1onge,rl,t. Upoo protest ';5r the effected orstoriers' 
"hc 

Cr:noLesl'cn

grppeirCd th-e propcserl effective date of the propoeeil rete for a

pericdofl2Odaysroruablf,OctobeTfi'L9l{ltunlessotherwlseordered'

A hearatg ras heJ'ti ou Jtlly 295 L9l'llt End after aatd hea"rlng' tlre Oon-

rrission \'0:'der Llfteri the suspeuslon ternporarlly as lt epplled to

the prr;:ooed nat-'e:: rates' allot:i'ng theu to go tnto effect'' l:ct kceplng

i.o ew]ensioa the rules and regr:3'atd'ons es they per?e'ln tr} the rcoa-

oecticn cnergortr the rrger"lco charge'tr the sperrdt chatgett anti i:he

inater chargo.E Cln Alrytrst L, :.:9l9t the Conolsslost 5 iiu.}eE sn'l itegt.-

J.a'Lloosgcver$lngtheserylce6ft'a,berUtllitlesbeeeueeffeetiv.:t1trd

sairl r'*1.es prcrl'Jed fcr certei-a charges bhnt uiSht be tritle"i b;o rrlrlcl-

pa11tles selYing ou.bslde their cslporate 11u6ts for corrnecticn, sefllce,

pezniEirillitr.ete:i:chr'rgee'?heoerulesr+ereacloptedaftere'hearinglo

vhlch erL i.rricres.Led partiee presented testimony, lnd-u3Ing r,ho city

of Longroat, Cn Lrrge*'t l+, tll+gt the Conrrisslon' 'ry Declsj'oa llo' 3)Ll+6t

ente:.ed 1tE o-rder pennittdng the rates as flled q; tiio cil;y of LoBgnr'rnt

tobgconeperril:::ueatbrrtperuaucn+*lySuspendlrrg+,tr,"p:.oposedc}re.r.gosfcr

ccnoscti'n,sez-rt,lce,per.uitanrlmetereeprrcposedi.rTthec,:.tyencor'dctlag

tr6s Oitr Lc flre neL rulec r'nd regulat{one vlth the Colelsslon relaiing

to the eervlct') tp cousuoers outslde 16s Cityr Ln coafomanca vlhh the
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Coanj.r:,:ic,.:.rs liu"r.,:i: (:oricirrir; Lisrrlee oI'U'"'ter U+'j-Ii"'Ll":'r'' ti:e Clt'y

of Lontprr.t c,p;.r-ie,l '.ol e reLeariag 1^:r the rsatter r'.i Li,in ti^e: e{'otu}ory

tine a.-ljlottrrd, c.i,.3 ';iis 0.11lillseion oa litpter.tre: tl , -t3!'9t by Dealeton

Eo.31LT7r;::anti'-. *i'.j reil:'i'lng ta be heid at 'r Ce+'e lr'r;er i's 'ire

6ster,nj-ae,1 Iy the Oo:*ais:!oi:. ?h1r na+.'her ::n{! lr.:.tn l:::1c1 rrrinco that

tiEe pendinl i,he cLT::i.,'lienllcn eYffL rof,*resd tior

Casc i'ic. +i.lri>il r.las inEtltutsd t4f the rio;lnj'aslcn on l1ts ohn

nctioo. on Jllly 3\r i.1,!."i s.s e resirfi of a lompla:i:t fil "1 \i 1{:'. l'"elt?r

De.rerl !hson-,'1LLe llruto, Lovelaad, CoLoredO, aB to ce1'tain vater tap

atd coonect:Lou eli.:irges ;nade by the Clty of Lovalsn| to g1l6i'l,ol]erg con-

nectlng to t]ie !r:nic.!p$3 roter aystan cutslile the ccrporate llnlta.

An order to .3horv fjause :,:as J.csued +,o the clty enc the natter rn-a6 5gt,

for besring at, Lorelatd on Lugusb f;9, 1.9t+7. thc Cott':nlsslcn ht Ilecisiou

gq, )l+625t su'oseciuent to Lhe hearir.g, lssted 1te orCer finClng that tbe

tap ctarge nade i-y the'G,Yi; the couplalur-'trt Hao &lscrfuuine'iory arid ln

rlolai:i.on of the Cr-:rrx1ii'sgtonr s ru1e8, rrpd th6t sai'ri charge shcuid. be

rehlrned to the CanplaLnarrt. Tlia ComaJ.ssloa also fcuncl thrt tt had

jwlaiictlon orrer the Ctty of tonelend as to its trat'::: utl,'.Lty opera-

tlocs outside of ita nruu.r:i.pa1 tounderj-es, and therr:fore ordered the

AL1ry ta bring it; rui-es anC regriiations into co;rJo::aurce :ritl: tire Corn-

risslonrs reciulrernerit:r. Tho Ctty of Loreland epplie4 :':i the Cosnlestcn

for a reheer'lng l1-thin t,tie lilotted cbe{rutory tfu',} so a;,' {,o &utolDatlcaJ.ly

suspend the Car."oiliiilonr e order r:ntil furiher order of the Conrriseioa.

Thls nattcr lrr,s been pcndtng avaitlng the outcome of 'r:ha questi.on ag

+p Lhe Comlesiotit o iurisdictioa as heretofore stated"

Case lio. 5C00 was lnstltuted t0r the Conro:isslon as a rosl8t of

the fl3"ing of r: petitior by -*ater ueers reeidlng outstCo tho corporate

Darlte of the City of Gc1dea. Tha petltion r"as fiLed on irrly 12, Lgl*g,

anit the Co6rdeslolt g o1der to Sr.tieflr or Angr.er vso igsued .I'.rJ.y 2!, 1949"

The CI+"y of Crcl-Cen repli*d t: the ebove complalnt cn l'rgust L5t lg49t

bf ftL1trg nB enfl'rer to the co::rplelet aud :'.lso a motion to <it.;nlss on the

gmimds thet the 01'ty of (iolden r+ae not 4 puhLlc ut111t3'. 'lho oatter

nag ge+, for hoari.ng, arii hea:rd, on ilove.nbot L6, l9/oj2 t' bi:o Corotsslon,
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but tr, iir)':! !'c .j'rd3' : "' 
t.'r':'i j-'i;ued h'- t-he (luimlj'$:'i)n" 'pet$!tfi!

. -.r .i -ori nn ,:i. ii$ , ,. .1 :;r'1'lf'-i'oll' as $il'ted l-'revi'oueil'"
c}*r-:j'-r';.-;'.. 

ri-ll'i: 't'': instltute'l i:;' the crjrilnission rrs s' rerult

ef a crr-api;i'ni 'r'r"Ce L';" i"irs' i'eah ilarLsocli' ln lihich ohe stated 't'h:rt

ihel.|es-;i":ri'1e'::c':]'t'a!nvaLte:'seivlcefrrcrntheCi-tl"oFColorodo'Iiprlngs

Ellhorii:h ehe t:ad '' -e1l;;''et l'irat <:ntitlci her t'c such $ervice vith ine

i{orthiiel'.ri Lt"ad a;'1 1':etet Cotr;a''ry' tho predeeeisor coligsny' oenring

Hs+,el:inthearcn'?ireCii'yafColoradc'lp:"ings'tryaprericuo*'ppli-
cation 'oar'ore thls Comn:issio::t ha''l purchased' the phyr-:ical alisete of

tho Ncrthfj eiC Cot;iFsny' anrl hsd &l3o ae('ulted the celtr fjrcate of

putf,ic ccn';eolence et'r1 cece;siti' issued by the Cciultlsslon to sald

coED..nyo Ihe C-r't;' of ColorrCo Spril:gs' ln responoe to ttro Comnisei nr s

ordei tc ijatisly cr Lns'';:'rr irr the base' fl1eC an Auslrer to thd co::opLaiat

eaC also a -"irtlor' LD i''j'smi'ss' tat'ed on tlhe grouuis that ihe efllplaiat

ras laseri upoa a clrntr;ret bet'lleen Mrs' ilartsock sncl tire CitytE prdeces-

eor and thr t sueh " 'n?r;rsstrraL 
dispube qqrflrl not' ecne lxlder 166 Con-

r'is3Lonts jurlr:ciicii'c:-' The ::tatterrlas set l'or l'e:erlng' en<i heettcl' c!

Je.nuerygr-'i'')5Oe'tCoicrrql6li;rrillgs'i't'l'he!ear!n$'':;heComml-snlou

. taok the mott'er uf tr're lioiiol '-c Disulgo under eCvlsementt end agter

gorne testinonv by }lrs' Hartsock in zuppr:rt' of lter coi-dplaint' aPprosed'

a SiJpul.ation b/ anC betveen t'he int'erested pr:'rt'Ies' to the effeet

tha'g no fuitl'ler evl-dence worrld be taken in ihis ns'tter uatil sqne f'uture

dar,e to l:e fixgd b;r the Collgllsdon' r*'hlIe the oommisslon' subsequent

t:rtifstiue-.lrase$cieavoredt.rtrlngthlsr.ratterupforr";rthcrl:earlng,

it he.r been unahle to clo so, drie tc c.)nf!-icti-ng tirie scheduLee betrieen

interesteC part'1e6' It is nc-'- Epperent that this natlt'r ccl:as irlthlB

156 category of all '[hcr othe:' taetttrrs 1lsteC herein ln regarcl to jurls-

dlcticn aoC can no'; be ha$dleC under the delineatlorl of pouels of the

0oonisslorrasdetelEincdt''thecourtsrel{'tlvetr:uuniclpa].rsaterservlce

cut,side Lhe ccrPorats: 1:'mj'ts'

Crse No" 5O1? r-ae Lnstitrrted as I result of t'ho I1llug ulth

1y6 Conliasi(.,n cln Merch 23, Ic'i?t of a petitloa signccl by t1"1 but cne of

the ruraL userc oi' r:':ter sen'ice receirlng servlce frorn t'he to"rn of llest-

glusterreslsil:gc,.lt,s:ldethecorporrltellr,rltsofseic'tol,.n'TheComtietilou

-h.-



.. ,. :j':i\ . rr i.!: ? :,i, f: c i,;.t t'cli ': ij r J-r.l:-l 
- ., j.,',rr1,i-r, ,)t.!' i,

",' : - ',1. ..r C.il. lJr'.-1,-i' 1 '-r, ' 'r.!i.;';:.t'r. ,, :,' .:1.,

d ii.r:: .:r.:'. i;.' ;..i : r'ri'- '. .i:ii''.',. Le ,'rl -L::.:,s:,'-i ,.," ".'.'... :xi.in-(:i-:JFJ.iti.e._1

a'^i- t.irr ',.: .':::. i:'ns i ,o',.n g, -',-1'a itr, ne"(: .ii.' (..:: -,..f'-r', tien, r.iliil

f:lci i,i.l- i;,: 'r,::,r ';'11i-1;gi11 1t:i ctdgcs:i3::::.id i-n:r:,;r. :. ,-1, r,he.ir,

itere .i l,'ili.i:l: ' j.'' .r.ii'..:r::l; for reltlsltn,l iile.j r:.- .Li,+ cltieg eari

J. rr"+crl" " lr:

lii:.i::,; ;i"; ij-ne tlrri tht,se inatters u.jre.pendj.$g trefcre ti:r
n,'i::,i 1l;, 1; rrf !:r;,'.rr."cari :nc t,i:e Ci.'";'of Denyc:t, h;cane j.nyolved

ti::. :,-.,.:' ;- r:l'r'. i-:i r.:i.l:i.:t Coi:.rt; :irr 1.I..: UitX a.ni Courrr.Ly. r:f !qnvr:r
.1:,.T,'.ii. t i ': .,.::.v-'.ii.i,:i :1.-l .if i,i"e {.-.,-li..s+.io:ts ti.at hacl l.:,:tet.rf.li,;.

geC -C,:fr::r:e t ...' r'" ta::-- : til]tt in it;.j r., .r:l:.c,:l- liatc:. :aSeS, Tiie llitll
::: j.ti: :,: .;L:..j.:i i.efo: s :hl L:orirt, cullt.::tde,l ch:it l)env.::.

c i:L-i1:.i;,. 'L:_i j:r, ti 'h- j,r:.:.;:,.,.i.ctj.cn cf il.it: J.rir.i.ic l: i;i1i!ie:l;
-].:, ,::5 -l::' l.',(: ,-.:,.1 ;' -r.is l.jrl]i.:i r,.a+-r_,r .iuts-i:.11 i,iia ei-t,,, 1iari.:":_,

ffl- .- i'

;., Jri i:

: iiij,. rr".i,r.:.1:- j.;-,a:"es i;,rrj i.: i::.r. c...tu:i:rre oJ. tli,
Lt " ,., ",lil,i: ii-e,l,er-::i.i:i i.1...:i,;.i -..:: ,*.rsu,:ls rui:r,ll,riin

'.1 :-..-. ti.,:ri,.'f _l.i; .:u.r,.r.sr:tci.:,.i:i." il.:,: )1.::iricti:eil..:: i-r ,:1-li i ''::

-i'1.;i ':'-r3t. i.i:'i '.r ..."1',. ,.,3 1:i..e?!.r i:i'I,j t.i:al j:,:it,;,,: :.is licll I ,lutllc

i't tii', "r.i'.i,...1 ,,,; ,- l.' .11.'.:i ,;retcr !:'tsic{-, , ::,:i ;-:.'L$t) 1'.i,u:tj i-,l.,rri; r,l:e

tlii.sr l.: l:-- t-'i,.. ::. r'.:.1;iti: .i,f.,ra/ r:r:d nr;t e i)ej.:1i-atu11 .rl.r;'-_i.,.:et.:Lc:t.,

i,a:. .. !1..i : I .: tper_! h.7 r:^r.i c;l L-?r.ot- ti) tlLe S.i;Orc-,:.: {.lvur1:

ipterc: t ,:;f ,i I .':r-,i:'r ss !ci: r-fi..: :ir:ctl ;fu.t li i.i.Ic.-. rr tr.:iell i.n !he



:'.
.:.....t-Lc',1.]-.'.r-'......,.'.',T,.iittirrr:i:'eC:t.rir..rlliid.:.,ilij].}i-Iji::.'1';.ilCu'rr;
l.;f *', l:1.,,; . :i ,,..ii.'.'...r r: ;; 'i--'c-l in its 'fi'lril'r'3 ll"s't -l:"r'i'i(tf i+':"1 riat'

s.:i4J' . .,i r :' L . .'.i.:.t3' :it'. ihe rc'1d':'lDg of r'at'i'r i:l'ii'ce 
'ut;Lde

its ca,.rs:r'.,. ;,'-':.-. li!: C':lo. ?7Ot ?19 P' (2e) (:62)'

_: i-'r'.'::..' i;- l .l. rl'.:clsj.on cf the &i'"prerae Cour{; ia the Drt:vor-

.gr:.gle',-,rd es:':-, : i.i:'l ',ifE ::.alsui5d on Fotur:r'r;i'19, 19:i1, Oase' 
"kt' 

lt93?

ojA,..iirri':l:?r.'ihr:-'ii+''yoiColcradoSpr'lngsvr:'rinsilltn':'sdL'zfore
t.n. c. ,;:i5;il:i:-1 oi. ; ccrr'inir;*, firrn l4r'. F,risj.e'li la 'l'h.ic,ii t'.e s'x ted he r'.as

ujleb:.,: gi obir-.'. r l--i,':l ,l:ir:i:-'-c frog the Ci"r;r 9; C'Ji.o::::'do liprinil, althcuglr

saj.,l ci-'J iir.i t:'?n.i.'J:alr.ti serv-ic;,- to t'he ?irr-'Lj'c gen'::&?"'1-,'-::nir'r tho Le:'::ts

aed +,-:,ij.'Li,:ts c{-' i::l r;1rlfnr11ss adoptr:'i h;i" tho C:t;' it:r rei'?:: to 
"later

se::de: ,lll+;ri'lC:' ti: c:itc:r;r, tlnj-tB- The Ccrmrlusi.:)n: j'i: iLir dectsion

:ln tlio ri'-isi.:li caso, :o'rrid i::rat theoity of Col:rtiulr:9pring"; ras-a public

, ulj]!'.rr ln tl.,: ;r,tpi:i--;-l-n.4 of vater +s custoilarrs re'g::-dil3 r:l*t:;!de tha
;

Itieits ^f f,s!6;oric li;-ri.t:;1. I-fter the Ccnnj-sslon'harl r!-ari.ed. a re-

tlserli:.; ta l:.lie 1i'1'r, t.:c, deei;1on vas app€ale(:l to +,he Distrlci' CerJst, iq

. *sa for -t.l:e (:crr*ty c:.' ff. Pae'r find said cour+" efl'irer:d 1"he ccl:::rtl.ssLont s

l5iu6L69-. r,rd Cr'ti::i. Tl:,: City oi" ColoraCo Sprlngs thea'bock the matber

:, 
1q trle i3uPr,::i: tlc'.:-::t',

, I Thr-. ,:br:1+icli.'n;r the Suprene Court tn the Englcr'rocd rrs. Denver

laus"r:--.,EgA.'i:as l-sr';eo subser:.uent to bhe decJ.stcn of tire Distl:ict Court

,,.iu +,h" i.{rrl-cli co.ia. ',lhsr'}l:+ l{r:elck ease r-:P.$o be'fol'e the Si.:prene Court,

, 11s C,:u:t hel.d that the *lhqia:+octl vs. Dcnvei casG Y,as corrt:cul.Ling in

..the:r:tter encl th:refore Cc]ora"lo $pringe. l{as no+, s. pu-ti.i.c utli"it:r

l.subjno-u tc t!'.e ;urlsdieulo:l of i:he Pt:irllc tlbllltier; Corm;L"i-ssi'11:, aai.

,-reyereed!h+ jr:riEr:;nt of tho Jistrict Cotr.rt vlth j.n,:or':ct1un$ tc rep3nd

nthe ea...i tp th.e Prriiic Etl.li."lies Conmlsslon tdth j.ns'.nrctions tc.:ileaiss
,

i the i'lu=:-elr rc:P1a1::t".

+: In s.lcr; ':i' ,"i::..lsr::.r'a1:5g1e,Iood ca.se, fu.l'i;her euhstr.atlated hr

itta ri:rs:ir.rk-Colorad,: :r'rrj.'i::jE zr.rs:, the Ccrnmi<;:-,icn ';'e.!.J.rige,: theu, the metttr:r

iof 1ts lu:'1s,.i-iciloi1 oi.er' !nu.i.rr:iprr! rrtilitlae scfl,.l',i; ritt+r tr eustrlmole.

,iivfug :,ui',*!'Je -.Ic, le t'r.:,.:rnt:, Li-:r,i.ts iras been tiecirl.ed. iir -u'ieu of thtr

ide,:llic;rr cf tiv:i S':'::,:':'.ii'Ccu:'t nentl)ned ab?ue, the Ccrcmlision fcELu thst

,.gi oi'Lhe n.--"i;*-,r16 ;.1'',- penCiag before it that hr.t'o to do ttth tratet servlce
1r';
l'-
,wlr.u:,!..:ipa.li-l;:r.i:.:,:::t;':ide'ihe corporate Liolts shottlti beC-r,aissori upon
,::11
;.

ii6 o* notd.c:'.-
EI -6-h,



jr-Ld.1Ig.c,3
r ffi cn!:*{.i$.:I!ii JLti rriir

'Ihr:.t on l.ta c;,n rr:otlc6, L a-S_:_:!:lrrt fl": IZj_In rte:
F'opolcd rate schcd'rLe ts 1-r rffect:; uc+rs ,utgiclo c<,:,1::re.iro

i:c',i:ida;:l.c; oi tire itlty of Longeont, Col.a::ade; !:gri,:r: :fftl;r ilre
uatt'er of the Eervj.ce ru:-Les a:rd regrilet,;ons of tho c:ii;y oi:'r,r:v3;..104,
Cnlorailo" i.li reirtlcn to the i,or-Jend r-.nnicipr:!. :",i:tei. r,lc;.rt;,, r1g!.e

$h&;il-:A+-Ju.,tc::r:rs or' CJ.i,J of Gold,en rster.v;orke, Iirlrr; our;slda ef
cltir l"'ai'"e v+' Jhn ci"i;7 0t Golden; Ca;eiJ?-;50]3-rirs. ter,.h lr,.r.brockr
rt. r, colore.lo sp'i::g.1, ccLor:..do vs. cciorado snrlrigi. iiruic,lpel
trlater Depr.rl:r:cnt; Ca;L iior*5ol.f-Outslde Hatcilrseyfi, .lb,;n of ,rlest-
rlneter, !Ic.tr-:r. l,:,r:ei.i.,n,:*i vs. Towu of liestr,rinster., Hnter Departnent,
should be dt,:-ni.s:"rrd.

0.3igER

I.gg-g$:{'{!s il.0 ii-Qf.pffi$r

That; j. &_6, Dqcket-l'o. p75-fu Be: proposed rate schedr:Ls
as !t affr:ct5 icsers ou+,ei.di'> co3?or&ta r,nr,rndaries of the cLt,y oflouguont,
c'rlcraco; ce.sq ir,o-. {ri5E-ra the aatter of the servlce r.u-Les a,. reg,*r.rjeas
of tl:e O!'ty *f Lcvclcn<l, Coi.o::aco, la reletioa to the Loveland !!uaic1pa1t{ateilbrks; 

-Ca-Ej-b-_50q0--Cugtomers i_.f Cltii of Ge}4g:t "r,Iater }Iorks,
.Ll7:.ng out;ide of ctty lirits ve , The City of Golden; C,:ie_&_"_rug_
Mrs. Leah ii.::^toock, *1,. l_, Colo;:ado Sppilgs, Coloru.Co vs. Co]"omdo
Springs }iunlcipal llete. Depertruentl C{igJg.r_-:A*O.rtoide 1,later Users,

, 
fom of lJes.l;:;:Lnstor... 'rJater D:partmcnr r;.s. Torm of l,iestalnster, lrater

,Department, r:+, a.rd Liray here$r ere, Cie,mlssed.;

That thla .-;:rior shnlL hecorne effec;iiye trer.iy_one da;rs fron date.
TIE PUULTC UTILI?IES coiMlSSI0$
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