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INTEREST OF THE COLORADO MUNICIPAL
LEAGUE AS AMICUS CURIAE

The Colorado Municipal League ("League") is a nonprofit
voluntary association of 235 municipalities located
throughout the State of Colorado, including all Colorado
municipalities above two thousand population, and the vast.
majority of those having a population of two thousand or
less.

The issues presented in this case are of substantial
‘concern to these municipalities. In November, 1982, the
League surveyed water and sewer practices of its members and

published the results in "Municipal Services and User

Charges in Colorado".' Of the 153 responding municipalities

which operated their own water systems, 110 served
extraterritorial customers. Of those operating their own
sewer systems, 70 municipalities served extraterritorial
customers. None of these municipalities are now subject to
regulation by the Public Utilities Commission ("PUC" or
"Commission") in their extraterritorial water or sewer
service. 1In fact, for at least the past 31 years, since the

Court's decision in City of Englewood v. City and County of

Denver, 123 Colo. 290, 229 P.2d 667 (1951), no municipality
in Colorado has ever been subjected to PUC regulation over

extraterritorial water or sewer service, to counsel's

knowledge.




The two principal types of entities providing domestic
water service to Colorado's citizens are municipaiities and
special districts (water districts, water and sanitation
districts, or water conservancy districts). Municipalities
are not required to provide water service ou}side their

boundaries. Colorado Springs v. Kitty Hawk Develoovment Co.,

154 Colo. 535, 392 P.2d 467 (1964), cert. den. and app.
dism. 379 U.S. 647 (1965). Many do so, however, at the
request of outside property owners, most commonly because
the municipality wishes to ensure that areas which logically
will become a part of the municipalify in the future receive
initial service compatible to that of the municipality, and
to avoid problems attendant with special district service.
Municipalities have no control over the creation or
operation of special districts outside their boundaries and
the exclusion from a special district of territory which has
been annexed to a municipality is a difficult and time-
consuming task. Special district service provided to
property later annexed to a municipality can result in a
variety of problems: different facility standards and
increased costs necessary to conform facilities to municipal
standards where municipal service 1is later desired:; after
annexation, payment of municipal taxes and continued
obligation to pay special district taxes and fees until

excluded from the district (with the potential for some




obligations continuing even after exclusion); diffusion of
government services and an increase in the number of
governments with attendant increased administrative costs;
and confusion among citizens as to the governing entity
responsible for particular services, often resulting in
disinterest among electors. If municipalities are subjected
to PUC regulation, or are uncertain as to the nature of the
conduct which will result in public utility status, those
unwilling to accept that burden may simply decline to
provide extraterritorial service, resulting in an increase
in the number of new developer-created special districts or
expansion of existing special districts, and the resulting
problems for affected citizens.

PUC regulation of extraterritorial municipal water
service raises other potential municipal concerns: the
wisdom of transferring local service decisions from affected
property owners and local governing bodies to a statewide
commission; the continued ability of municipalities to
coordinate the provision of all municipal services to those
developing areas which 1likely will become a part of the
municipality; the effect on existing bonds issued with a
variety of covenants which did not contemplate PUC
regulation; the authority of the PUC to decide such matters
as the sufficiency of storage, supply, plant and equipment,

potentially imposing substantial additional costs on the




STATEMENT OF ISSUES

The League's argument' is limited to two issues of
particular concern to Colorado's municipalities statewide:
under what circumstances does a municipality acquire public
utility status in its extraterritorial service and, whether
the Colorado Public Utilities Commission has jurisdiction
over municipal extraterritorial water service which is
provided as a public utility. The League will seek not to
repeat arguments made in the brief of the Denver Board of

Water Commissioners and City and County of Denver.

SUMMARY OF ARGUMENT

I. A MUNICIPALITY DOES NOT ACQUIRE PUBLIC UTILITY STATUS
UNLESS IT EXPRESSES AN UNEQUIVOCAL INTENTION TO SERVE
THE PUBLIC INDISCRIMINATELY TO THE EXTENT OF 1ITS
CAPACITY OR IT AFFIRMATIVELY SEEKS TO BECOME THE
EXCLUSIVE SERVICE PROVIDER WITHIN A DEFINED AREA.

II. A MUNICIPALITY PROVIDING EXTRATERRITORIAL WATER SERVICE
AS A PUBLIC UTILITY IS NOT SUBJECT TO JURISDICTION OF
THE PUBLIC UTILITIES COMMISSION.




ARGUMENT
I. A MUNICIPALITY DOES NOT ACQUIRE PUBLIC UTILITY STATUS
UNLESS IT EXPRESSES AN UNEQUIVOCAL INTENTION - TO SERVE

THE PUBLIC INDISCRIMINATELY TO THE EXTENT OF 1ITS

CAPACITY OR IT AFFIRMATIVELY SEEKS TO BECOME THE
EXCLUSIVE SERVICE PROVIDER WITHIN A DEFINED ARFA.

The test applied in determining public utility status is
of crucial importance because it provides guidance to and
governs the actions of those who wish to obtain of avoid
that status. During the seventy years since enactment of
the Public Utilities Law in 1913, the Colorado Supreme Court
has developed tests for public utility status which it has
consistently applied, but which were not applied or were
misapplied by the District Court in this case.
Specifically, the Supreme Court has determined that an
entity will not be considered a public utility unless, at a
minimum, it expresses an unequivocal intention to serve the
public indiscriminately to the extent of its capacity or it
affirmatively seeks to and does become the exclusive service
provider within a defined area. |

A. Expression of an unequivocal intention to

serve the public indiscriminately to the
extent of the utility's capacity.

To become a public utility, an entity must hold itself
out "as serving or ready to serve all members of the public
who may require it, to the extent of [the utility's]

capacity." City of Englewood v. City and County of Denver,

supra, 229 P.2d at 673; Parrish v. Public Utilities




Commission, 134 Colo. 192, 301 P.2d 343 at 345 (1956);

Robinson v. City of Boulder, 190 Colo. 357, 547 p.24 228,

229 (1976) Public Utilities Commission v. Colorado

Interstate Gas Co., 142 Colo. 361, 351 P.2d 241, 248 (1960);

and Cady v. City of Arvada, 31 Colo.App. 85, 499 P.2d 1203

(1972).

This dedication of private property to public use (or
municipal property to non-municipal use) "can never be
presumed, but must be supported by evidence of an

unequivocal intention to make such dedication." Parrish V.

Public Utilities Commission, supra, 301 P.2d at 345.

(Emphasis added.) See also, City of Englewood v. City and

County of Denver, supra, 229 P.2d at 672; Public Utilities

Commission v. Colorado Interstate Gas Co., supra, 351 P.2d

at 249-250; and City of Northglenn v. City of Thornton, 193

Colo. 536, 569 P.2d 319 (1977). Moreover, this unequivocal
intention must be to serve all the public indiscriminately:
"It is well settled that those words [supplying

the public] mean all of the public within its
capacities -- it means indiscriminately."

Public Utilities Commission v. Colorado Interstate Gas Co.,

supra, 351 P.2d at 248. (Emphasis by the Court.) See also

Parrish v. Public Utilities Commission, supra, 301 P.2d at

345, and Matthews v. Tri-County Water Conservancy District,

200 Colo. 202, 613 P.2d 889, 893 (1980).




The District Court in this case did not apply or
misapplied the established test. The lack of the necessary
expression of "unequivocal intention" by Denver is
illustrated throughout the Court's lengthy findings.
Assuming the correctness of the Court's findings, it found
for example that Denver provided certain extraterritorial
service pursuant to contracts which retain in Denver
substantial or total control to approve taps (Order, p.l1l0),
the expansion of the contracting district's service area
(Order, p.11), and the deletion of undeveloped lands from
the contract service area (Order, p.14); that in 1977, the
City imposed a moratorium and strict limitation on granting
service applications to outside users (Order, pp. 9 and 42):
and that in 1977, the City inaugurated a tap allocation
program (TAP) 1limiting the allocation of taps for service
expansion to outside users (Order, pp. 9-10 and pp. 32-
36). In fact, from a review of the Court's findings and
conclusions, assuming their correctness, various formal
actions of the Water Board reserved to the City the
discretion to decide who would receive, and under what
circumstances they would receive, the City's water service,
thus providing the very basis for Plaintiffs' complaints.
Limitation of service and denial of service certainly do not

constitute an expression of unequivocal intention to serve

all the public indiscriminately to the extent of the City's




capacity.
The Colorado courts have 1long held that, except in

unique circumstances such as those present in Robinson v.

City of Boulder, supra, the consequences of public utility

status should result only where there exists the clearest
intention to dedicate one's property to public use -- an
intention which simply does not exist in this case.

B. Affirmative action by the utility to become

the sole and exclusive service provider within
a defined area.

Colorado courts have rarely imposed public utility
status upon an unwilling entity. A principal instance is

Robinson v. City of Boulder, supra. In Robinson, the

Supreme Court held that a utility which affirmatively seeks
to and does become the sole and exclusive service provider
in a defined area should not be permitted to obtain the
benefit of public utility status (exclusivity of service
area) without the corresponding burden to serve the public
indiscriminately to the extent of the utility's capacity.
In these circumstances, no expression by the utility of an
unequivocal intention to serve the public indiscriminately
is required and public utility status is imposed by the
courts.

The City of Boulder claimed in Robinson that it was not
acting as a public utility in providing water service to the

Gunbarrel area under the test set out in City of Englewood




and subsequent cases, i.e., the City had not expressed an

intention to serve all members of the public to the extent

of its capacity. Robinson v. City of Boulder, supra, 547

P.2d at 229. The Court, nevertheless, imposed public
utility status on the unwilling City because the City had
affirmatively sought to and did become the sole and
exclusive supplier of water in the area. The Court's
opinion emphasizes the actions taken by the City to ensure
its status as the sole and exclusive service provider in the
area:

"(2) Boulder entered into agreements with
other 1local water and sanitation districts and
municipalities which had the effect of precluding
these entities from servicing Gunbarrel residents.

(3) Boulder opposed a water company's
application before the Public Utilities Commission
which would have provided water in a part of the

city's delineated service area."

Robinson v. City of Boulder, supra, 547 P.2d at 230. The

Court noted that Boulder's conduct was designed to make it
the one and only servicing agency in the Gunbarrel area. It
distinguished the facts in Robinson from those in City of

Englewood v. City and County of Denver, supra, by stating

that Boulder sought to become the sole supplier of water in
the territory "by agreement with other suppliers to the
effect that the latter would not service the Gunbarrel area

and by opposing other methods or sources of supply...."

Public utility status was not imposed on Boulder because




of the mere fact or volume of extraterritorial service, or
on any determination that the City could more efficiently or
cheaply or reliably serve the area, or even because it was
the sole source of supply in the area. Rather, the critical
factor which caused the Court to dedicate the City's
property to the service of non-residents was the City's
effort to become the exclusive supplier of those non-
residents by 1limiting their other sources of supply.
Robinson is consistent with the Colorado courts' historical
recognition that dedicating an entity's property to public
use (g;g;J dedicating a water system owned and developed by
municipal residents to non-municipal residents) can never be
presumed, but must be supported by evidence of "unequivocal
intention." In essence the "unequivocal intention" 1in
Robinson was found in the City's effort to exclude other
sources of supply from the City's service area.

In this case, the District Court specifically found that
"No evidence was produced to show Water BRoard direct
opposition to competitors who would serve the metropolitan
area...." (Order, p.43). Consequently, the Court erred in
using Robinson to justify imposing public utility status on
Denver.
II. A MUNICIPALITY PROVIDING EXTRATERRITORIAL WATER SERVICE

AS A PUBLIC UTILITY IS NOT SUBJECT TO JURISDICTION OF

THE PUBLIC UTILITIES COMMISSION.

The District Court assumed that, having imposed public

11




utility status on Denver, the City thereby became subject to
the jurisdiction of the Colorado Public Utilities
Commission. The Court stated on page 41 of its order that

Robinson v. City of Boulder, supra, "crystallized the law to

the effect that a city serving water to outsiders may become
a PUC regulated public utility." On the contrary, the Court
in Robinson made no reference to regulation by the PUC of
Boulder's extraterritorial water service. Indeed, each
decision of the Colorado Supreme Court addressing PUC
jurisdiction over municipal extraterritorial water service
has denied such jurisdiction based on the language of the

Colorado Constitution and  statutes: see, e.qg., City of

Englewood v. City and County of Denver, supra; and City of

Thornton v. Public Utilities Commission, 157 Colo. 188, 402

P.2d 194 (1965). The brief of the Denver Water Board and
the City and County of Denver addresses the constitutional
issues in detail; consequently, this brief will focus on the
statutory exemption of municipal extraterritorial water
service from PUC regulation.

A. Principles of statutory construction prohibit

the exercise of jurisdiction by the PUC over
municipal extraterritorial water service.

Despite the fact that most municipal powers are confined
within municipal territorial limits, the Colorado
legislature early granted and has consistently expanded

municipal authority over water and sewer services both

12




within and outside municipal boundaries. None of this
legislation mentions the PUC, but rather vests broad
authority in the municipality and municipal governing body
over extensions and conditions of service.® As examples of
statutory extraterritorial water service authority:**

§31-15-708(1)(d): "The governing body of each
municipality has the power ... [t]o supply water
from its water system to consumers outside the
municipal 1limits of the municipality and to
collect such charges upon such conditions and
limitations as said municipality may impose by
ordinance." [Originally enacted in 1911.]

§31-35-402(1) "In addition to the powers
which it may now have, any municipality, without
any election of the qualified electors thereof,
has power under this part 4:

(a) To acquire by gift, purchase, lease, or
exercise of right of eminent domain, to construct,
to reconstruct, to improve, to better, and to
extend water facilities or sewerage facilities or
both, wholly within or wholly without the
municipality or partially within or partially
without the municipality....

(b) To operate and maintain water facilities
or sewerage facilities or both for its own use and
for the use of public and private consumers and
users within and without the territorial
boundaries of the municipality, but no water
service or sewerage service or combination of them
shall be furnished in any other municipality

*Municipal utility services most extensively legislated upon
are municipal water and sewer services. Legislation
applicable to municipal gas or electric service is far less
extensive and explicit.

**All of the following citations are to C.R.S., as amended

through September 1983, except where otherwise specifically
noted.
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unless the approval of such other municipality is
obtained as to the territory in which the service
is to be rendered;

* % *

(f) To prescribe, revise, and collect in
advance or otherwise, from any consumer or any
owner or occupant of any real property connected
therewith or receiving service therefrom, rates,
fees, tolls, and charges, or any combination
thereof for the services furnished by, or the
direct or indirect connection with, or the use of,
or any commodity from such water facilities or
sewerage facilities or both ... without any
modification, supervision, or regulation of any
such rates, fees, tolls, or charges by any board,
agency, bureau, commission, or official other than
the governing body collecting them...."
[Originally applied to municipal water services in
1962 Session Laws of Colorado, Ch. 89.]

§31-35-403 "(1) The acquisition, construc-
tion, reconstruction, lease, improvement, better-
ment, or extension of any water facilities or
sewerage facilities or both and the issuance, in
anticipation of the collection of revenues of such
facilities, of bonds to provide funds to pay the
cost thereof may be authorized under this part 4
by action of the governing ©body of the
municipality taken at a regular or special meeting
by a vote of a majority of the members of the
governing body." [Originally applied to municipal
water services in 1962 Session Laws of Colorado,
Ch. 89.] '

§31-35-410 "... The water facilities or
sewerage facilities or both may be acquired,
purchased, constructed, reconstructed, improved,
bettered, and extended, and bonds may be issued
under this part 4 for said purposes ... without
regard to the requirements, restrictions, debt, or
other limitations or other provisons contained in
any other law.... Insofar as the provisions of
this part 4 are inconsistent with the provisions
of any other law, the provisions of this part 4
shall be controlling." [Originally applied to
municipal water service in 1962 Session Laws of
Colorado, Ch. 89.]

14




§31-12-121 "Any municipality, as a condition
precedent to the supplying of municipal services
pursuant to contract, may require a contemporary
agreement by such consumers, who are owners in fee
of real property so supplied, to apply for or
consent to the annexation of the area to be
supplied with such municipal services to the
supplying municipality at such future date as the
area supplied, or any portion thereof, -become
eligible for annexation pursuant to the provisions
of this part 1...." [Originally adopted in The
Municipal Annexation Act of 1965, Ch. 306, 1965
Colo. Sess. Laws 1186, 1206 (1965).]

(1) The 1913 Public Utilities Law excepted
municipal extraterritorial water service
from jurisdiction of the PUC.

The Public Utilities Law, title 40 of C.R.S., was
originally enacted in 1913, two vears after the enactment of
what is now §31-15-708(1)(4d) (quoted previously),
authorizing municipalities to serve water outside their
boundaries and "to collect such charges upon such conditions
and limitations as said municipality may impose by

ordinance." In City of Englewood v. City and County of

Denver, supra, Englewood's counsel recognized the broad

scope of authority granted to the municipal governing body
by this statute and argued in part that the Public Utilities
Law repealed the statute by implication. The Colorado
Supreme Court rejected the argument, concluding that the
Public Utilities Law did not repeal by implication the 1911
municipal statute. The Supreme Court said:

"We may rightfully assume that the 1913 Public

Utility Act was passed with full knowledge of the

existence of the 1911 statute. It may further be
assumed that the legislature did not consider the

15




pending before it on the issue of whether municipal
extraterritorial water service was subject to PUC
jurisdiction, cases involving Longmont, Loveland, Golden,
Colorado Springs, and Westminster. In Decision No. 39604,
dated October 30, 1952 [see Exhibit B to this brief], the
Commission dismissed each case on the belief that the City

of Englewood and Colorado Springs' decisions settled the

issue of PUC jurisdiction as a matter of law:

"In view of the Denver-Englewood case, further
substantiated by the Musick-Colorado Springs case,
the Commission believes that the matter of its
jurisdiction over municipal wutilities serving
water to customers 1living outside the corporate
limits has been decided. 1In view of the decisions
of the Supreme Court mentioned above, the.
Commission feels that all of the matters now
pending before it that have to do with water
service by municipalities outside the corporate
limits should be dismissed upon its own motion."

(2) Legislation subsequent to the 1913 Public Utilities
Law excepts municipal extraterritorial water
service from jurisdiction of the PUC.

Legislation enacted by the Colorado General Assembly
subsequent to the 1913 Public Utilities Law and subsequent

to the decision in City of Englewood v. City and County of

Denver, supra, and particularly the broad powers granted in

1962 by the amendments to what is now part 4 of article 35
of title 31, C.R.S. (portions previously quoted), reinforces
the exception of municipal extraterritorial water service
from jurisdicion of the PUC.

In City of Thornton v. Public Utilities Commission,

17
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supplying municipality at such future date as the
area supplied, or any portion thereof, -become
eligible for annexation pursuant to the provisions
of this part 1...." [Originally adopted in The
Municipal Annexation Act of 1965, Ch. 306, 1965
Colo. Sess. Laws 1186, 1206 (1965).]
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ordinance." In City of Englewood v. City and County of

Denver, supra, Englewood's counsel recognized the broad
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by this statute and argued in part that the Public Utilities
Law repealed the statute by implication. The Colorado
Supreme Court rejected the argument, concluding that the
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Utility Act was passed with full knowledge of the

existence of the 1911 statute. It may further be
assumed that the legislature did not consider the
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1913 Act to be on the same subject as the 1911
Act. If such was the legislative assumption, it
was correct. The two Acts are not on related
subjects and, of course, no repugnancy exists."

City of Englewood v. City and County of Denver, supra, 229

P.2d at 673. One interpretation of this langu?ge is that'
municipal extraterritorial water service was excepted from
operation of the Public Utilities Law by the explicit
language of the preexisting statute vesting regulatory'
authority in the municipality. This interpretation is
reenforced by language at the beginning of ﬁhe opinion in
which the Court quoted and referred to various
constitutional and statutory provisions which it determined
to be controlling, including the 1911 municipal

extraterritorial water supply statute. City of Englewood v.

City and County of Denver, supra, 229 P.2d at 671, 672.

Interpreting City of Englewood as recognizing a

statutory exception from PUC jurisdiction for municipal
extraterritorial water service is consistent with subsequent
judicial and administrative decisions. Immediately after

its decision in the City of Englewood case, the Supreme

Court reversed a District Court decision which had affirmed
a PUC determination that Colorado Springs was operating as a
publié utility in providing water service outside its
boundaries and was therefore subject to PUC jurisdiction.
See Exhibit A to this brief. Moreover, at the time of the

City of Englewood decision, the PUC had at least five cases
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pending before it on the issue of whether municipal
extraterritorial water service was subject to PUC
jurisdiction, cases involving Longmont, Loveland, Golden,
Colorado Springs, and Westminster. 1In Decision No. 39604,
dated October 30, 1952 [see Exhibit B to this brief], the
Commission dismissed each case on the belief that the City

of Englewood and Colorado Springs' decisions settled the

issue of PUC jurisdiction as a matter of law:

"In view of the Denver-Englewood case, further
substantiated by the Musick-Colorado Springs case,
the Commission believes that the matter of its
jurisdiction over municipal wutilities serving
water to customers 1living outside the corporate
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service from jurisdiction of the PUC.
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to the decision in City of Englewood v. City and County of

Denver, supra, and particularly the broad powers granted in

1962 by the amendments to what is now part 4 of article 35
of title 31, C.R.S. (portions previously quoted), reinforces
the‘exception of municipal extraterritorial water service
from jurisdicion of the PUC.

In City of Thornton v. Public Utilities Commission,
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supra, the PUC sought to assert jurisdiction over the sale
of water and sewer facilities by Northwest Utilities Company
to the City of Thornton. The facilities to be acquired by
Thornton included substantial service areas in Adams County,

outside the City's boundaries. See City of Northglenn v.

City of Thornton, supra. The Supreme Court denied the PUC's
attempted assertion of Jjurisdiction based upon both the
constitution and statutes of the State of Colorado. The
Court particularly emphasized the 1limits imposed on the
Commission's  jurisdiction by the municipal statutes,
including what is now §31-15-708(1)(d) (previously quoted),
part 4 of article 35 of title 31 (relevant portions
previously quoted), and §31-15-707(1), C.R.S., as amended
through September 1983 (relating to the acquisition and
construction of municipal water works). Referring to these

statutes, the Court concluded that:

"... the legislature, in enacting laws authorizing
cities to acquire water works and pertinent
facilities, effectively avoided conferring upon
the Commission any jurisdiction over such
acquisition.

* % *

In summary, [these statutes] give full power
to the municipality, subject only to the
electorate, to purchase or acquire by condemnation
at the fair market value thereof any water works
or system and appurtenances necessary to the works
or system. Such facilities may be wholly within
or wholly without the municipality. The
municipality is authorized to operate and maintain
such water facilities or sewer facilities or both
for its own use, for the use of public or private

18




use, and for use within and without the
territorial boundaries of the municipality. One
section provides that the operation and the cost
thereof shall be without modification, supervision
or regulation of rates, fees, tolls or charges by
any board, agency, bureau, commission or official
other than the governing body as provided by

ordinance in the municipality. A pertinent
portion of C.R.S. 1963, 139-52-10 [now §31-35-410,
C.R.S.), provides |'*** In so far as the

provisions of this article are inconsistent with
the provisions of any other law, the provisions of
this article shall be controlling.'

A reading of the various pertinent statutes
points to the inescapable conclusion that the
acquisition by Thornton of the Northwest
facilities could not be prevented or interfered
with by any agency once the people of Thornton
determined by their vote that the system was to be
acquired.”

City of Thornton v. Public Utilities Commission, supra, 402

P.2d at 197. (Emphasis by the Court deleted.)

The PUC sought to justify its jurisdiction over the sale
by referring to a portion of the Public Utilities Law. The
Court rejected that argument, however, concluding that where
a conflict exists between the Public Utilities Law and other
municipal laws, the municipal laws are controlling.

A similar statutory analysis was applied recently by the

Supreme Court in Matthews v. Tri-County Water Conservancy

District, 200 Colo. 202, 613 P.2d 889 (1980) in concluding
that water conservancy districts are not subject to PUC
regulation in fixing rates for the sale of water. The Court
reviewed water conservancy district 1legislation enacted

almost twenty-five vyears after the creation of the PUC,
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legislation which included (similar to municipal water
legislation) a statement that any acts in conflict with the
water conservancy district .act are nonoperative and

noneffective as to the water conservancy district act. The

-

Court stated:

"Since the Act specifically grants to the
water districts the authority to fix water rates
for non-irrigation water, section 37-45-118(1)(g),
without any reference to the ratemaking procedure
of the PUC, it is clear that the legislature did
not intend to make the district's authority to set
water rates subject to the Jjurisdiction of the
PUC."

Matthews v. Tri-County Water Conservancy District, supra,

613 P.2d at 893.

The same analysis applies in this case. Legislation
enacted subsequent to the Public Utilities Law specifically
grants broad authority to municipalities and municipal
governing bodies to determine service and rates for
extraterritorial customers. That legislation not only makes
no reference to the PUC but in fact affirmatively states
that rates shall be set without "modification, supervision,
or regulation ... by any board, agency, bureau, commission,
or official other than the governing body collecting
them...." §31-35-402(1)(£f). Thagdsame section refers to
extraterritorial service and specifies only one limitation
on that service: that water or sewer service provided
within any other municipality must be approved by such other

municipality. §31-35-402(1)(b). The extension of water
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service may be made "without regard to the requirements,
restrictions, debt, or other limitations or other provisions
contained in any other law...." §31-35-410. To the extent
the above described municipal powers in part 4 of afticle 35
of title 31 are inconsistent with any other -law, these
municipal powers control. §31-35-410.

Finally, §31-12-121 (originally adopted in 1965)
specifically permits municipalities, as a condition
precedent to supplying municipal water services pursuant to
contract, to require a contemporary agreement that the
property owners apply for and consent to annexation of the
area at such time as the supplied area becomes eligible for
annexation. This statutory provision is inconsistent with
PUC authority to mandate municipal extraterritorial service.

(3) The principles of PUC regulation do not apply to
municipal extraterritorial water service.

The PUC was designed in part to prevent duplication and
competition of services among primarily profit-motivated

utility companies. Western Colorado Power Co. v. Public

Utilities Commission, 159 Colo. 262, 411 P.2d 785 (1966),

reh'g denied, app. dism., 385 U.S. 22 (1966). Its

principles do not apply readily to the allocation among
competing interests of a 1limited resource provided by
utilities not motivated by profit, the majority of which are
not subject to PUC Jjurisdiction (e.g., special water

districts, water conservancy districts, and municipalities
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operating within municipal boundaries). 1In traditional PUC
utility regulation, the regulated utilities obtain the
"penefits" of an exclusive service area, free from the worry
and cost of competition, with an authorized rate of
return. They receive the "detriments" of rate "and service-
regulation. Correspondingly, their customers receive the
"benefits" of service and rate protection, but the
"detriment" of no choice among service providers.

With respect to municipal extraterritorial Water
service, this delicate balance collapses. The PUC can't
grant an "exclusive" service area to municipalities because
it has no control over the creation or expansion of special
water districts or water conservancy districts 6r municipal
boundaries. An authorized rate of return is difficult to
apply to governmentally-owned utilities not motivated by
profit. On the other hand, the municipality and its
residents suffer the detriments of PUC regulation, including
loss of control over their property, services and rates.
The municipality's extraterritorial water customers or
potential customers would have the "benefits" of service and
rate regulation but without the "detriment" of limited
choice -- the potential customer retains whatever ability
may now exist to obtain service from a special water
district, water conservancy district, or other municipality

willing to annex his or her property.
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Neither the 1language nor the purposes of applicable
legislation support the exercise of PUC jurisdiction over
municipal extraterritorial water service.

CONCLUSION

For the reasons previously given and the authorities
cited, the League urges the Court to hold ;hat municipal
extraterritorial water supply is not subject to jurisdiction
of the PUC or that the Denver Water Board is not a public

utility in its extraterritorial supply of water under the

tests discussed in this brief.

Respectfully submitted,

Susan K. Griffiths,fNo/ 2328~
Tami A. Tanoue, No¢ 32952
Attorneys for the Colorado
Municipal League

1155 Sherman St., Suite 210
Denver, Colorado 80203
Telephone: (303) 831-6411
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{Dacizion e, Z95°0)

THY PUDLIC UTILITIES COzﬂﬂ' SICM

LY THE STATE O COLORADO

R

8. L. GAURLTH, )
;

v. ; CASE NO. 4982
YHE CUTY OF COLORLTYS 2PRINGS, g
Defendant. ) ’
............. - -=)
Ocyobor 29, 1952
ippearances: DBennett and Heinicke, Esqas., -

Coloredo Springs, Color:do,

for Complainantg
F. T. Henry, EsG., City Attorney,

Cclorsdo Springs, Colorsdo,

for Defendant; )
J. M. McNulty, Denver, Colorsdc, .

for the Commission.

By tr= Commissigns

. Mr. A. L. Musick filed a complaint with this Commizsion on
¥ July 3, 1945, vnder Section 45, Chapter 137, 1935 Colorado Strbubes
-vAnnataued alleging that the City of Celorzdo Eprings vas a public

utility furnishing watsr o residents of areas outside the town
" poundary and had refused to give him water sorvice under fLhe terms

" and conditions of an ordinance establishing ths City's policy as to

_such customers.
| The Ccmmission issued its order to the City of Colorado
dirzeting said City to satisfy or snswer

the Gity filed its angwer ond an “"Apnlication

The answer discloimed knowliedge »T the facts

nesedy end the motdlen to dismiss was based

n tho roemioc thel the Clby sas not a pullic utility end hence not
s jurisdiction.
.




e Ooolorado,

cembes 09, SOAZ, hefove the Sommission, end avidunce wis tzken

tiom fo 3urlag and en the ecomploint itsed . Drielv were

suhnitted by the “oisres. od pertles, and the Commisdhn cu Aszust 2,

1943, by Deeoisionm 'x. 33143, entered ius order la %he case, finding

that the City uwes = purolic wtillty subject o tie !"’1'_.,.%. letion of the

2 -

Commission =s %o itz waler utility opers‘Lmns outside its municipel
pounduries. The Commdiesion also found that thoe complainant was en-
titled o wator service from the City under the rvles and regulations
1o be filed kv thn Clty and approved by the Comminsion.

Tae City appli~d to the Commissicon for e re~hearing in ths
matter, and on September 21, 1949, by Decision No. 33463, the Com~-
mission denisd the re-heering. -

The City of Colorads Springs epplied to the District Court
withir end for the Couaty of El Paso, in Civil fLcticn No. 28£39, asking
said Court in elfeect o review and set aside the Jcmmission's Order.
The Court, howsver, wupheld the Comnission's aecision in its {indings
thet Colorado Springs was 2 public utility when rendoring water service
outsice its municipel boundaries. The City of Coloczde Springs then
took the matter bhefore the State Supreme Court seeicing to huve the
decision of the District Court reversed,

Subsequent to the decisiou of the Dis*hriét Court of El Paso
County; the Supreme lourt entered a decision in the case of Englewood v,
Denvee, 123 Colo. 290, 229 P. (2d) 667, determining that the City end
County of Denver, in supplying weter outside of its corperate limits,
was not a public utility end not subject to the jurisdiction of the

oyhlic Utilities Commission as to such service. When the mrtter of
Musicii v. City of Colorado Springs csme befors tﬁe Supreme Court, the
':Court held that the decisicn in Engléwood v. Denver, supre, wes con-
;{;mlling in the Musick cese in every res;;ac“c.

: The Suprsnme Court reversed the District Court of EL Paso County

:u’j,tl‘l Cirsctions to szid Court to dismiss the action &nd remand the case

'oo the Public Utiliiles Commission, with instructions thet it dismiss the

pla;mt. On Octokor 27, 1952, the Commission recdved tnc Order of the

w2




oY Dot the County of 71 Paso Zivwil Acvion

in secordsnes with the Judgment and

. Cour s, instructed the Cowndssion to dlsmiss

1ck, Complainent, v. City of Colorads

=1
]
=
o
f—
=
i<
i)

Thet tha ecwpleint of A. L. Musick, Couplsinant, ¥. The City

of Jolersde, Spriags, Tefendant, boing Gzse Mo, AST2 thias Com-

missisn, should be disuisssd im accordarce
Distiict Courts within and for the County of El Puss, Sizte of Colorado,

in Ciwil lfewion flo. 285657,

o

)RDE

=

R -

THE CUAMISSTON OFnlass
o,

Thot Cese No. 4582, in the matter of A. L. Musicl, Complainant,

7. The City of Coloreds Springs, Defendsnd, be, und 1{ hereby is,

Thet this order shell bemme 2ffrctive as of tus day and date

hereoi. v

THE PUBLIC UTILITIES COMMISSION
GF THE STATZ OF COLORADD

Commigsionars.

Dated =t Denvor, Colorado,
this 2%thdey of Octoder, 1952.
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EXHIBIT B

' {Docision No. 276043

ZVORE THE PUDLIC UTILITIES COMMISSION
CF THE STATE OF COLORADO

W ¥

R PROTOSED RATE SCEEDULE, A8 IT
USFRS QUTSTUT COSPOTALE

RS 0TI TN T
sa JID R :.u!.»dﬂ

gt =P

TIRTASTAL:

“UND/RTES OF THE CITE OF LOWG-

Nt St

WOIT, COLORAIC.

_...---._-.._-..-.._.._....-

Ty THE UATTIR OF THE STRYICE

1D KEGULATIONS OF THE
LOVELLID, UOLORDD, TN
0 THT LOVELAND HUWIC-

_.._.——...._.—...-.___—....

CUSTOMERS GF CITY OF GOLUEN WATER-
WOPK&, LIVING QUTSIUE OF CITY LIMITS,
Comrlainonts,
Se X
Vo
CITY OF GOLDER,

Defendant.

Vot N S Nt S N 2 N A

MRS. LEAN HARTSOCK, ROUTE 1, COLC-
RADO SPRINGS, COLOHADY,

Complaeinant,

CASE MO, 5008

Ve

CITY OF COLORADO SPRINCS, HUNICIPAL
WATER DEPARIMENT,

Defandant.

Notaast o ok Nt N NP Seat N

et

N

CASE K. COM3

TN CF UE
DEPARTITZAT,

e e S Saa? Mol B e 5 N s

Gotober 30, 1952
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A%3 of Shae atove enpitled wetters are pending before thisg

Commiceicd in varicus degraes of completion. #11 have Leen n2

-

soca awnisiag e clnriiication by the courts of the autherdty of

tnis Coxmission as 1t pertains to jurisdiction of municipaliti«s
rendering vater ssrvice outside thelr corporste boundsries,
Investigation znd Sugnension Docket Ho. 275 was institabed
as ¢ resulb of a proposed witer rata scheduls filed by the Cioy of
Longront with the Gowmmission on May 19, 1947, proposing o pub into
effect on July %, 1947, = new water rate increase of 32.3/7%% 4o all
custoners receiving wator service outside the runicipel boundaries of
Longeent. Upon protest Yy the affected customers, the Conmissicn
suspendad the proncsed effective date of the proposad rete for e
period of 120 dsys, or vutil October 29, 1947, uniess otherwise ordered,
A hearing was held on July 29, 1947, end after ssld heering, the Com-
mission by Order 1ifted the suspension temporarily as it epplied to
the progzosed woter retes, ellowing them to go into effect, ‘ut kceping
sn suzpension the rules and regulations as they persain to the "con~
pection chergs,® the ngerrice charge," the "permit charge” and the
wpater charge.® On August 1, 1949, the Commission's fules snd Regu- .
jations goeverning the Service of Water Utilities beeama cifective and
said rules provided for ecsriain charges thet might be pilled by mualci-
pelities serving outside their corporate limits for connection, service,
perrit and meter chorges. These rules were edophed after e hearing in
which 211 interested psrties presented testimony, including the City
of Longmont. On August 4, 1945, the Commisslon, “y Decisgion Ho. 33146,
entered 15 order pemmitiing +he rates as filed by he City of Longmont
4o becoue permansat ut permanently suspending the progosed charges fer
connaction, service, permit and meter &8 oroposed by the clty and ordaring
the City o file naw rules end regulations with the Cormission releting
to the service o copsumers outcide the City, in conformence with the

L)
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Commiiaicals Rulco Coweials g i Ths Clty

@

of Longmort sgpiied for 2 reb aring iz the metter viulin the atatalory

gime allotied, il h

]

Cormilceion on Sapterber 27, 3.9, by Dscision

No. 32477, cranta tc te held at 2 date Ilrder Lo b2

determined by the Copmaicnton. Thig matter 28 be-n Leld vinse thatd
time pending vhe claviflcnt tlen vbuvw rofarred 0. .

(5% was instituted by the lUoumission on iie owa

Py

motion on July n result of a zowpleint {il:i by Hr. Keltl
Dever, Maconville Loute, Loveland, Colore :do, a3 to certain water tap

and connectiocn charges made by the City of Loveland to cusioners con-
necting to the runlcipsl water systenm outside the corpornte limits.

An Order %o Show Cause was iLosued to the City end the matier was seh

for hezring at Loveland on fugust 19, 1947. The Commission by Uecision
No. 34625, subsequent uO the hearing, issued its order finding that the
tap chairge made by the C&w"p the Compleinsnt was discriminetory and in
vicletion of the Commisslon's rules, end thet seid chorge shoull be
returned to the Compleinant, The Commission also found thet it had
jmrisdictlon over the City of Lovelend as to ibs wetsr utility copera~
tio outside of its muniscipzl bounderies, end therofore orde red the
City to bring itz ruwies and regulations into conformance with the Com-
‘mission's requiremeniz. The Clty of Loveland applied i3 the Commissicn'
for a reheering within the 2llotted statutory ting so 13 o autometically
suspend the Cemmiszlon's order until further crdex of the Commission.

This matter hes. been pending awaiting the outcome of the question as

%o the Commlgsion’s jurisdiction as heretofore stated.
Cace lio. 5000 was instituted by the Conmission as a result of
the filing of & patition by water users residing cutside the corporate
1imite of ths City of Golden. The petition was filed on July 12, 1949,
and the Commigsion's crder %o Satisfy or Ansver was issued July 29, 1949. ;
The Cij‘:,y of Golden replicd ©> the zbove complaint cn fugust 15, 1949, |
vy filing an anower to the compleiut and also a motion to dizmiss on the
grounds thet the City ol Goldzn was rot a public utdlity. Tho matier

was set for hearing, and heard, on November 16, 1949, by the Commission,
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chion, 28 stoted nroviousiye
wms iastituted ¥y the Commission es & result

sirs. Leeh Hartsock, 30 which she stated thit

~ttain water service from the CJ‘_.ty of Coloredo Springs
glthough she nad & sontrect thet eptitle’ her 19 S'uch-service with the
Horthiield Lend ani Water Companys the predecessor company, Serving
water lp the aTren. The Cily of Colorade Sovings, by & previcus eppli~
cation before this Commission, had purctased the physical ussets of
the Horthfisld Compenys 2nd had also acculred the certifizate of
pubiic convenience evd necescity issued by the Commission to said
compilifs The City of Colorudo Springs, in response to the Comnigel n's
ordeT 1O Satisfy or Answur in the cose, [lled on Answer to thé complaint

4 also & Motlon W0 4 smiss, tesed on the grounds that the complaint

et

«©

o

(]

sed upon a centract hatwesn Mrs. Hartsock and the City's predeces-

£
w

8

]

or and tht t such a cnntractual dispute would not come wader the Com-

m
o

el

pission's jurtpdictior. ha metter was set for rezsing, end heard, on
Jenuery 9, 1050 st Coler do dprings. At the hesring, the Commisslon
ook the matter of the Motion e Dismiss under advisement, and after
some testimony Wy ¥es. Hartsock in support of her complaint, a,yprdved
g Stipulation &y znd between the jnterested purties, to the effect .
thet no further evidence would be taken in this matter until some future
date to be fixed by the Commisd on. While the Gommission, subsequent
tn thie time, has endeavored to Lring this matter up for further hearing,
it has oeen unsble to do so, cue to conflicting time schedules between
interested parties. Tt is now cpperent that this ma Lton copez Withim
+he catepoTy of &ll the other metters listed herein in regard 1o juris-
jiction and can now be handled under the delineation of powers of the
Commission a8 determined by the courts relative to municipal water service
outside the corporate Lumits.

Crge No. 5013 was instituted 25 2 result of the [1ling with
the Comuissicn Tl Morch 28, 1549, of & ‘petitie:n sirned by =11 tut one of

ghe rural users of viier service receiving service from the Town of West-

pinster residing cuitside the corporsate limito of said town. The Commission

=3




these ma

weod and bhe City of Denver biceme involved
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ot R w s T Snlty in ihe vendrring of watsr srriice sutolce

ceee. 1123 Colo. 290, 239 P. (24) &67).

Cuons Lootos doclsion of the Supreme Court in the Danver-

- tagusd on Febrpary 10, 1¢51, Case No. 4932

{a}

he Sity of Colerado Oprings wmz Instltvs

>4

-~ eoxmiaint from Mr. Musick in ~hich he sicted he was

o,

tarwloc f"o" the Cily of Colorado Springs, although

-

ail, under the terms

ns gervice to the public gen

s¢ =0 ordinazce adopted hy the City in

chroorr T Limite. The Commiselon, dn itz declsion

Zoand that theCity of Celsrado Springs was a public

z of water o cusiomsrs resi

desisicn was sppealed ho *he District Lourt in

gud for bthe (cunty of EL Pasod and said Oourt affirmed the Cormnigsion's

5

apd Oodsr.  The City of Coleorado Springs then tock the matter

“ 30 the Supr:

The eaisic:.z_ by the Supreme Court in the Englcwoed vs. Deaver

" cpse, TupEA. TS Lszisa subsecuent to the deadslon of the District Court

case cene befcre the Suprene Court,

oed v5. Denver case wes conbrulling in

zdo Speings. was noh & pubile utiliity

)

su‘njec%, to the jurisdietion of the P‘:ﬁlic Ueilities Compissiou, and
. peversed the judgosat of the trict Court with instructions to remeond

ic Ugllities Commission with instructicas to 4ismiss

e cas: to the Pr

Muelelk ""‘"‘"‘1 234t

In view of &ho Lem »r--mgle'rood case, further subsiratiated by

Yire Masiok-Coloreds Inringe :ves that the matter
| bhe

Tof its iurisdiciion over mun

.

Jiving cuhaide Tho 2cnuoTes

ts has been decided. In view of the

~

tgesiiione of thwe ©

2o Court mentioned above, the Commicsion feels that

ali o the 2o+ pending belora it that heve to do with vater service

> cutaide the corporate limits showld be demissea upon

k. -6
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Thet on 1%s ewa motion, I. & 3. Deekat Mo, 275-Tn Res

Propotcd rate schod'le us 1% affects usoes vutsids covpsrate

boundarics of tie Jigy of Longmont, Cola rado "?'-r.&.ﬂ the

matter of the service rules and regulations of the (

A_.

By of Lovsiand,

Coloraus, iu velriiom to “he Loveland m anicipsl weter works; Cage

Fos. 3000 tuct, C City of Golden watervworks; living cutside of

eity Limite vo. The City of CoZdens

2033-Yra, Lewh

Rt. 1, Colorede Springs, Coloredo vse Colerado Sriirge Municinel

-\

Water Deprrimentds

pinster, Yater Dopariment va. Town of b extuinster, Water Uepartment,

THE COMLISSINN CRDERS:

Thel . & 5. Docket ilo, 275-In Re: Proposed rate scheduls

I

a5 1t affects users cutside eorporate boundaries of the City of Longmont,

Colerados Cesg Wo, 450 o 420Z-In the matier of the service rules and regulctiions
of the Cliy of Lowslond, Coler 2do, In relstion to the Loveland Munieipal

Water Works; Caso Nn. F000-Customera of City of Golden Vater works,

-1iving cutside of ciiy liwmits vs. The City of Golden; Cacwn do. 5003~ -

LAY

Et. 1, Colorado Springs, Colorzdo ve. Colorade
Springs Mumlzipel Vater Peperiment; Cage  No. 501 wside Water Users,
Tovn of Westrins ster, Water Dipartment vs. Town of West.minster, Water

:;Departslent, “2; snd iy hereby sre, dizmissed.,

That this order shsll become effective twens vy-one days from date,

THE PUHLIC UTILITIER COMMIZSION
OF THE ST:9Z OF COLORADO j

) < i - Commicsioners,




