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STATEMENT.OF THE CASE 

The Colorado Municipal League ("League") adopts the statement of 

the case appearing in the brief of the Town of Frederick ("Town" or 

"Frederick"). 

STATEMENT OF THE ISSUES 

The League adopts the statement of the issues appearing in the 

brief of the Town of Frederick. The League's argument will focus on the 

following issue, central to the case: Does extension of the Town's 

electric service into annexed areas take Union's property? 

SUMMARY OF ARGUMENT 

The certificate of convenience and necessity ("certificate") issued 

to Union Rural Electric Association, Inc. ("Union") by the Public 

Utilities Commission ("PUC" or "Commission") grants Union an exclusive 

right to provide electric service within its certificated area only in 

relation to other utilities also subject to PUC jurisdiction. Since 

municipal utilities operating within municipal boundaries are not'subject 

to PUC jurisdiction, a PUC certificate provides Union no exclusive right 

to serve in relation to such municipal utilities. Thus, no property 

right of Union is taken when Frederick extends its municipal electric 

service wthin its boundaries to serve new customers in annexed areas. 

ARGUMENT 

EXTENSION OF THE TOWN'S ELECTRIC SERVICE INTO ANNEXED AREAS DOES NOT TAKE 
UNION'S PROPERTY. · • 

Identifying what is not at issue in this case helps bring into focus 

what is at issue. Frederick has not sought to force Union out of any annexed 

area, it has not sought to prevent Union from serving any of Union's 

customers existing at the time of annexation, and it has not sought to 
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compete with Union for any of Union's existing customers. See Valley 

Water District v. City of Littleton, 32 Colo.App. 286, 512 P.2d 644 (1973), 

recognizing the right of a utility to continue service existing at the 

time of annexation.I The Town has not sought to take over any of Union's 

facilities in the annexed area. Frederick does not even seek to restrict 

Union's ability to expand its service to new customers within the annex-

ed area.2 All that Frederick seeks to do is provide electric service 

requested by new customers within areas annexed to the Town. 

The League submits that the Town's authority to serve its new 

citizens in the annexed area, in competition with and without compensa-

tion to Union, is firmly founded on existing Colorado law and is sup-

ported by other jurisdictions which have considered the issue. The 

District Court in this case correctly decided in favor of the Town. Its 

decision was affirmed in a unanimous and soundly-reasoned Court of Appeals' 

opinion and should likewise be affirmed by this Court. 

A. Competition does not constitute a taking of property 
from the holder of a non-exclusive certificate. 

Justice Holmes captured the essence of this case when he stated: 

"An appeal to the Fourteenth Amendment to protect property 
from-a congenital defect must be in.vain." 

1see Cady v. City of Arvada, 31 Colo.App. 85, 499-P.2d 1203 (1972) on the 
right of a public utility to continue servicing existing customers, free 
of interference from a municipality. 

2Although the question of the Town's authority to prevent Union from 
expanding its service within the annexed area in .the absence of a franchise 
is not at issue, that authority is clear under existing Colorado statutes 
and cases from other jurisdictions. Broad authority is granted muni
cipalities to regulate and control use of their public streets and rights
of-way and to franchise utilities: C.R.S. 1973, 31-15-702, 31-15-707, and 
31-32-101 through 31-32-105 (1977 Repl. Vol.). See also Colorado Constitu
tion, Article XXV; and City of Brookings v. Brookings Lake Telephone Co., 
85 S.D. 96, 177 N.W.2d 489 (1970); Tri-County-Electric Association, Inc. 
v. Citv of Gillette, 584 P.2d 995 (Wyo. 1978); and Dixie Electric Member
ship Corporation v. City of Baton Rouge, 440 F.2d 819 (5th Cir. 1971). 
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Madera Water Works v. Madera, 228 U.S. 454 (1913). In Madera, a water 

company sought to enjoin the city from building water works to compete 

with the company's already established system. The company complained 

of the potentially ruinous nature of the city's competition and alleged 

that the competition would constitute a taking of their property. 

Speaking through Justice Holmes, the United States Supreme Court rejected 

the company's argument. The "congenital defect" in the water company's 

property argument there, as in Union's property argument here, was the 

absence of any exclusive right to serve in relation to service by the 

municipality. 

The decision in Madera followed earlier opinions in which the Court 

ruled that competition does not constitute a taking of property from the 

holder of a non-exclusive franchise. See, ~' Knoxville Water Company 

v. City of Knoxville, 200 U.S. 22 (1906);. and Helena Waterworks Co. v. 

Helena, 195 U.S. 383 (1904). See also Durham v. State of North Carolina, 

395 F.2d 58 (4th Cir. 1968) (and cases cited therein, 395 F.2d at 60); 

and U.S. Disposal Systems, Inc. v. City of Northglenn, 193 Colo. 277, 

567 P.2d 365 (1977). The holder of a non-exclusive franchise cannot 

complain of competition from a publicly-created utility system even if 

the competition will impair the value of the franchise, and may not recover 

damages or prevent the competition by injunction. 2 J.L. Sackman, 

Nichols on Eminent Domain §5.75[2] (3rd ed. 1980) . .. 
Union and its amici seem not to contest these established legal 

principles, but argue instead that Union's PUC certificate grants Union 

an absolute monopoly, an exclusive right to serve the certificated area 

free of competition from every utility whether or not the utility is other-
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wise subject to the jurisdiction of the PUC. The Court of Appeals, 

however, correctly rejected their argument: 

[T]he exclusivity of a utility's certificate only precludes 
competition from other public utilities operating under 
the jurisdiction of the Commission, and does not prevent a 
municipality from providing public utility services within 
its boundaries. See City of Loveland v. Public Utilities 
Commission, 195 Colo. 298, 580 P.2d 381 (1978). See general-
1:z, Colo.Const. Art. 5, Sec. 35. A municipality may provide 
electrical service within its boundaries without a cer
tificate of public convenience and necessity, although in 
doing so it enters into competition with a certificated 
public utility. People ex rel. Utilities Commission v. 
City of Loveland, 76 Colo. 188, 230 P. 399 (1924). 

Since Frederick extended electrical service within its 
municipal boundaries, the trial court did not err in deny
ing injunctive relief to plaintiff. 

Union Rural Electric Association, Inc. v. Town of Frederick, Colorado 

Court of Appeals, slip opinion, p. 2. 

B. The exclusivity of Union's certificate precludes competi
tion only from other public utilities operating under the jurisdiction of 
the PUC. 

To support their argument of exclusivity as to all utilities, 

whether or not subject to PUC jurisdiction, Union and its amici rely 

upon three Colorado cases3 involving only utilities which were subject 

to the jurisdiction of the PUC, general policy arguments favoring monopoly 

service, and distinguishable cases from three other jurisdictions.4 

3Town of Fountain v. Public Utilities Commission, 167 Colo. 302, 447 
P.2d 527 (1968); Western Colorado Power Co. v. Public Utilities Commission, 
163 Colo. 61, 428 P.2d 922 (1967); and Public Uti.J.ities Commission v. Home 
Light & Power Co., 163 Colo. 72, 428 P.2d 928 (1967). 

4virginia [Town of Culpeper v. Virginia Electric and Power Co., 215 Va. 
189, 207 S.E.2d 864 (1974)); Mississippi [Kosciusko v. Mississippi Power 
& Light Co., 370 So.2d 1339 (Miss. 1979); City of Jackson v~ Creston 
Hills, Inc., 252 Miss. 564, 172 So.2d 215 (1965); and Mississippi Power & 

(Continued next page) 
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While these arguments will be discussed in more detail infra, p. 15; they 

do not respond to the key issue: that the jurisdiction of the PUC 

limits the scope of rights granted by a PUC certificate. 

(1) The jurisdiction of the PUC limits the scope of rights 
granted through its certificate. 

Any certificate of public convenience and necessity granted by the 

PUC is subject to the constitutional and statutory limits on the PUC's 

jurisdiction. City of Brookings v. Brookings Lake Telephone Co., 177 

N.W.2d at 489. ~~. Tri-County Electric Association, Inc. v. City 

of Gillette, supra; Dixie Electric Membership Corporation v. City of 

Baton Rouge, supra; and, Homer Electric Association, Inc. v. City of Kenai, 

423 P.2d 285 (Alaska 1967). Cf. Citizens' Telephone Co. v. Cincinnati, 

N.O. & T.P.R. Co., 192 Ky. 399, 233 S.W. 901 (1921) (jurisdiction of the 

granting authority is a limitation on the extent of the franchise granted). 

Restated, the PUC cannot grant a PUC regulated utility any greater rights 

or powers than the PUC has received under Colorado law. The PUC receives 

its authority solely from the Colorado Constitution and statutes. Snell v. 

Public Utilities Commission, 108 Colo. 162, 167, 114 P.2d 563, 565 (1941). 

See Haney v. Public Utilities Commission, 194 Colo. 481, 574 P.2d 863 

(1978). Consequently, the scope of rights granted by a PUC certificate 

can be determined only from a review of the relevant constitutional and 

statutory limits on the PUC's jurisdiction. 

Light Co. v. City of Clarksdale, 288 So.2d 9 (Miss. 1974)]; and Louisiana 
[Town of Coushatta v. Valley Electric Membership Corporation, 139 So.2d 
822 (La. 1961)]. 

-5-



(2) The Colorado Constitution prohibits the PUC from 
exercising jurisdiction over and from supervising 
or interfering with a municipally-owned utility 
operating within municipal boundaries. 

Article V, Section 35 and Article.XXV of the Colorado Constitution 

expressly deny the PUC any jurisdiction over and any power to supervise, 

interfere or otherwise affect the operation of a municipally-owned 

utility operating within municipal boundaries. Adopted as an amendment 

to the Constitution in 1954, Article XXV states, as a specific limit 

on the PUC's authority to regulate services and facilities of public 

utilities: 

•.• provided however, nothing herein shall affect the 
power of municipalities to exercise reasonable police 
and licensing powers, nor their power to grant 
franchises; and provided, further, that nothing herein 
shall be construed to apply to municipally owned 
utilities. (Emphasis added.) 

The above-emphasized language led the Colorado Supreme Court to con-

elude that Article XXV prohibits the PUC from exercising any control 

over a municipally-owned utility operating within municipal boundaries. 

K.C. Electric Association v. Public Utilities Commission, 191 Colo. 96, 

550 P.2d 871 Sl976). In City and County of Denver v. Public Utilities 

Commission, 181 Colo. 38, 46, 507 P.2d 871, 875 (1973), the Court con-

strued the emphasized language of Article XXV as declaring a lack of 

any intent to grant the General Assembly (or PUC) any authority to 

regulate municipally-owned utilities operating within their corporate 

limits. 

Additional protection for municipally-owned utilities operating within 

municipal boundaries is provided by Article V, Section 35 of the Colo-

rado Constitution which states, in relevant part: 
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The general assembly shall not delegate to any special 
commission ••• any power to make, supervise or interfere 
with any municipal improvement, money, property or 
effects ••• or perform any municipal function whatever. 

The PUC is a "special connnission" subject to the limits of Article V, 

Sect~on 35. See Town of Holyoke v. Smith, 75 Colo. 286, 226 P. 158 

(1924); and City of Lamar v. Town of Wiley, 80 Colo. 18, 248 P. 1009 

(1926). Beginning with the Holyoke decision in 1924, the Colorado 

Supreme Court has consistently interpreted Article V, Section 35 as 

constitutionally prohibiting PUC regulation of municipal utilities 

operating within municipal boundaries. See also City of Thornton v. 

Public Utilities Conunission, 157 Colo. 188, 402 P.2d 194 (1965); and 

City of Loveland v. Public Utilities Commission, 195 Colo. 298, 580 P.2d 

381 (1978), in which the Court stated, at 195 Colo. 301, 580 P.2d 383! 

It is clear from our case law interpreting [Ar.ticle V, 
Section 35] that the PUC may not constitutionally 
regulate utilities operated by a municipality within 
its boundaries. The PUC may not interfere with muni
cipal decisions about purchasing, selling or building 
public utilities facilities •••• (Citations omitted.) 

Under these long-recognized constitutional limits, the PUC is 

prohibited from directly interfering with any municipally-owned utility 

service provided within municipal boundaries. Moreover, the constitu-

tional limits do not permit indirect interference through a PUC-issued 

certificate. 

' (3) Colorado statutes prohibit the PUC from exercising 
jurisdiction over municipally-owned utilities 
operating within municipal boundaries. 

In addition to the constitutional limits, the jurisdiction of the 

PUC and the scope of rights embodied in a certificate are further limited 

by Colorado statutes. The PUC's jurisdiction extends only to "public 
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utilities." See C .R.S. 1973',' 40-1-101 and 40-1-103; and Colorado 

Constitution, Article XXV. Certificates of convenience and necessity 

are granted only to "public utilities" pursuant to C.R.S. 1973, title 40, 

article 5. For example, C.R.S. 1973, 40-5-101 provides for issuance 

of a certificate where the PUC finds that there is or will be a duplica-

tion of service .£y_ public utilities in any area. Municipal utilitie,s 

operating within municipal boundaries are not "public utilities" and, 

thus are not subject to the PUC's statutory jurisdiction. See City of 

Loveland v. Public Utilities Commission, supra; and City of Englewood v. 

City and County of Denver, 123 Colo. 290, 229 P.2d 667 (1951). While a 

PUC-issued certificate may determine rights of service between public 

utilities subject to PUC jurisdiction, it cannot determine the rights of 

any utilities not subject to PUC jurisdiction. 

Moreover, construing the scope of a certificate to prevent muni-

cipalities from serving annexed areas unless PUC certificated rights are 

purchased or condemned frustrates express statutory policies encouraging 

extension of municipal services into annexed areas. The state annexation 

statutes, C.~.S. 1973, 31-12-101 through 31-12-122 (1977 Repl.Vol.), con-

tain a legislative declaration encouraging the extension of municipal 

services into annexed areas. C.R.S. ·1973, 3~-12-102 (1977 Repl.Vol.) 

mandates a liberal construction of the annexation laws and declares that 

their purpose is, in part, to encourage natural and well-ordered develop-.. 
ment of municipalities, to extend municipal services and facilities to 

eligible areas which form a part of the whole community, to provide an 

orderly system for extending municipal regulations into newly annexed 

areas, and to increase the ability of municipalities in urban areas to 
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provide their citizens the services they require. 

The importance of municipal service extensions into annexed terri-

tory is also apparent from C.R.S. 1973, 31-12-104(1)(b) (1977 Repl.Vol.). 

That statute establishes certain criteria which must be met for property 

to be annexed, including whether it is physically practicable to extend to 

the area proposed to be annexed those urban services which the annexing 

municipality provides in common to all of its citizens, on the same terms 

and conditions as the services are made available to the other municipal 

citizens. Indeed, state law establishes a means by which annexed property 

can be disconnected from a municipality if the municipality "does not, 

upon demand, provide [to the annexed area) the same municipal services 

on the same general terms and conditions as the rest of the municipality 

receives." C.R.S. 1973, 31-12-119 (1977 Repl.Vol.). 

Finally, to construe Union's certificate as granting it an exclusive 

right to serve the annexed area, even in relation to the Town, would suggest 

that Union could avoid obtaining consent of the Town for extensions within 

the area, thereby frustrating the purpose and terms of constitutional and 

statutory proyisions. For example, C.R.S. 1973, 31-15-702(l)(a) (1977 

Repl.Vol.) grants municipalities the authority to regulate the use of 

streets and other rights-of-way and prevent encroachments and obstruc-

tions therein, and to regulate and prevent the use of streets and other 

public places for power and communication poles. C.R.S. 1973, 31-15-707 .. 
(1977 Repl.Vol.) grants municipalities the power to authorize the erec-

tion and operation of electric light and power works by others. C.R.S. 

1973, 31-32-101 through 31-32-105 (1977 Repl.Vol.) authoriz~ municipalities 

to grant franchises for electric systems within municipalities. Even 
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the public utilities law provides in C.R.S. 1973, 40-5-103 that before a 

certificate can be issued by the PUC for service within a municipality, 

the applicant must show that it has received the required consent· of the 

municipality to operate within municipal limits. See also Article XXV -----
of the Colorado Constitution, which provides that the grant of authority 

to the PUC shall not affect the power of municipalities to grant franchises 

or exercise reasonable po~ice powers. 

Hence, Union's argument that its PUC-issued certificate grants an 

exclusive property right, immunizing it from competition by Frederick 

(and, presumably, allowing it to expand its service within Frederick 

without Frederick's consent), directly conflicts with the previously 

described constitutional and statutory scheme. On the other hand, that 

constitutional and statutory scheme is preserved if this Court recognizes, 

as did the Court of Appeals, that the jur~sdiction of the PUC limits 

the scope of rights granted in a PUC-issued certificate. 

C. Union received its certificate with notice of its 
limitations. 

According to the District Court's "Memorandum of Decision and Order" 

(November 27, ~979), Union entered into an agreement with Public Service 

Company (PSCo) in 1964 dividing between them the right to serve certain 

territories. The agreement was approved by the Public Utilities Commission 

in 1964 and it issued certificates to the .parties. Through that agreement, 

Union obtained the right to serve the area surrouading the Town of Frederick. 

By 1964, the year of Union's agreement with PSCo and issuance of its 

PUC certificate, all of the constitutional limits on the PUC's jurisdiction 

(Article XXV and Article V, Section 35) had long been in place. Laws 

permitting municipal annexations were in effect, and in fact, Colorado's 
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cities and towns have had authority to annex contiguous areas since the 

General Laws of Colorado were enacted in 1877, during the first session 

of the General Assembly following statehood. General Laws of Colorado, 

1877 at 876-877. The PUC's lack of authority over municipally-owned 

utilities operating within municipal boundaries had been settled for 

forty years, since the Supreme Court's 1924 decision in Town of Holyoke 

v. Smith, supra; and the lack of "public utility" status of such muni-

cipal utilities had been established at least since the Supreme Court's 

1951 decision in City of Englewood v. City and County of Denver, supra. 

Certainly by 1964, when it actively sought and received a certificate 

to serve the area surrounding Frederick, Union was charged with notice 

that Colorado municipalities expand their boundaries by annexation and 

that the PUC lacked jurisdiction over municipally-owned utilities operating 

within municipal boundaries. Indeed, the District Court's order noted 

that the 1964 agreement between Union and PSCo contained a clause 

specifically providing for withdrawal of Union from territory annexed to 

a municipality in which PSCo held a franchise. 

Union must be viewed as accepting its PUC certificate in 1964 with 

full notice and knowledge of the state of the law at the time.5 Courts 

elsewhere have similarly held: 

The normal trend of a city is to build and expand; so, 
therefore, anyone claiming electric utility rights 
pertaining only to rural territory en~~ring areas 
contiguous to a city does so with notice that the 

5A certificate of convenience and necessity is in the nature of a contract, 
Tri-County Electric Association v. City of Gillette, 584 P.2d 1001, 1005-
1006, and laws which subsist at the time and place of making a contract 
become a part of it as though expressly referred to or incorporated in its 
terms. Tri-County Electric Association v. City of Gillette, 584 P.2d 1007. 
See also Cochrane v. Pacific States Life Insurance Co., 93 Colo. 462, 27 
p .2d 196 (1933). 
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municipality will very likely expand and is subject to 
that event. 

Tri-County Electric Association v. City of Gillette, 584 P.2d 1006. 

Likewise, in Town of Coushatta v. Valley Electric Membership Corporation, 

139 So.2d 828, the Court stated: 

The defendant acted at its peril and under conditions 
it was bound to notice when it constructed its lines 
in an area adjacent to the municipality. In accordance 
with the history of the growth and expansion of towns 
and cities, the defendant knew that the area involved 
would likely be annexed to and become a part of the 
Town of Coushatta •••• 

See also Calcasieu Sanitation Service, Inc. v. City of Lake Charles, 118 

So.2d 179 (La.App. 1960). Similar notice must be imputed to Union in 

this case. 

D. The scope of Union's certificate must be construed 
strictly against the utility. 

In addition to the constitutional and statutory authority requiring 

denial of Union's due process claim, denial is also mandated by the 

general principle that public grants, such as Union's certificate, must 

be construed ptrictly against the grantee (Union). 3 C.D. Sands, Suther-

land Statutory Construction §63.02 (4th ed. 1974), and see the cases 

cited therein. This rule of strict construction is particularly applicable 

where, as here, the grant was solicited by the grantee (Union), and where 

the grant tends to establish an exclusive franchise or monopoly. Id. Even .. 
where an exclusive franchise may exist, the extent of its operation is 

rigidly limited by this rule of strict construction. 3 C.D. Sands, Suther-

land Statutory Construction §63.06 (4th ed. 1974). 
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E. Other cases support the Town's authority to serve new 
customers in the annexed area, in competition with and without compensa
tion to Union. 

Union and its amici argue that various adverse effects will result 

if Union's monopoly is n~t recognized and the Town is permitted to compete 

with Union for new customers6 in the annexed area. Essentially, their's 

is an "ought to" argument, that Union and other REA's "ought to" have a 

monopoly right to serve within their certificated area, even to the exclu-

sion of municipally-owned utilities operating within municipal boundaries. 

Such an argument, however, would more appropriately be addressed to the 

people of Colorado in support of a proposed constitutional amendment (which 

would be necessary to allow the PUC to exercise jurisdiction over municipally-

owned utilities operating within municipal boundaries) than to this Court 

in exercising its responsibility to interpret and apply existing law. 

This Court long ago recognized that the policy of regulated monopoly 

is of no import where a municipal utility is competing with a public 

utility for service within municipal boundaries. In People ex rel. Public 

Utilities Commission v. City of Loveland, 76 Colo. 188, 230 P. 399, 400 (1924), 

the Court ruled that Loveland was not prevented from constructing an 

electric light and power plant to serve the City even though Public 

Service Company (then Public Service Corporation of Colorado) owned and 

operated a plant in Loveland with which the City plant would be in 

competition: .. 
We have no criticism to make of counsel who represent 

a corporation whose business will be in competition with 

6Particularly interesting is the reference in the brief of amicus curiae 
Poudre Valley Rural Electric Association, Inc., page 4, to an article by 
W. K. Jones, Origins of Certificates of Public Convenience and Necessity: 
Development in the States, 1870-1920, 79 Colum. L.Rev. 426 (1979) setting 
forth five reasons for monopolies in electric distribution utilities. A 

(Continued next page) 

-13-



( 

that of the city plant. We are not, however, willing to 
assent to the proposition that, because private capital 
has invested in a public utility, a municipality may not 
lawfully and justly provide a like utility for the benefit 
of its citizens. To hold the contrary would be to assert 
that no competition in the furnishing of light, power, 
gas, water, and kindred matters should be allowed, once a 
plant has been provided to supply any of them. 

Although the instant case can be decided on existing Colorado law, 

nevertheless, several cases from other jurisdictions support the Town's 

authority to compete for new customers in the annexed area without 

compensation to Union. See City of Brookings v. Brookings Lake Telephone 

Co., supra note 2; Tri-County Electric Association, Inc. v. City of Gillette, 

supra note 2; Dixie Electric Membership Corporation v. City of Baton Rouge, 

supra note 2;7 Homer Eiectric Association, Inc. v. City of Kenai, supra;8 

and Menderson v. City of Phoenix, 51 Ariz. 280, 76 P.2d 321 (1938).9 

reading of the complete article presents an enlightening discussion which 
is critical of various of the rationales initally identified. 

7While Brookings, Gillette and Dixie Electric concerned a municipality's 
authority to prevent the extension of the certificated utility's service 
within the annexed areas,~ fortiorari, the municipalities' authority to 
compete for n~w service in the annexed area, without compensation to the 
certificated utility, would be recognized. 

8The Court's decision in Homer Electric Association was based on the fact 
that Alaska municipalities (similar to Colorado municipalities) were not 
subject to the jurisdiction of that state's public utilities commission. 
Some time after the decision the state enacted legislation making Alaska 
municipalities subject to that state's public utilities commission, and a 
different result followed. See Alaska Public Utilities Commission v. Muni
cipality of Anchorage, 555 P.2d 262 (Alaska· 19761·. 

9 
Subsequent to the opinion in Menderson, the Arizona legislature adopted 

a statute regulating competitive service between a municipality and a 
public utility. Later Arizona decisions on the subject relied upon this 
statute. See City of Mesa v. Salt River Project, 92 Ariz. 91, 373 P.2d 
722 (1962). 
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On the other hand, cases relied upon by Union and its amici are 

distinguishable. For the proposition that a PUC certificate grants an 

exclusive right to serve an area, even as to municipal utilities operat

ing within municipal boundaries, Un~on and its amici rely upon three 

Colorado cases: Town of Fountain, supra note 3; Western Colorado Power 

Co., supra note 3; and Home Light & Power, supra note 3. Each case, how

ever, involved only utilities subject to PUC jurisdiction and the breadth 

of language used by the Court must be considered in light of the facts 

before it. The only case involving a municipal utility, Town of Fountain 

v. Public Utilities Commission, supra, concerned service by the muni

cipality outside of it~ municipal boundaries which is, of course, subject 

to PUC jurisdiction. City of Loveland v. Public Utilities Commission, 

supra. 

With respect to cases from other jurisdictions relied upon by Union 

and its amici, supra note 4, the District Court distinguished the Mississ~ppi 

case [Kosciusko] based on the different regulatory scheme existing in 

Mississippi. The Virginia case, Town of Culpeper, concerned only the issue 

of whether a franchised utility can continue its service existing at the 

time of annexation, an issue not in dispute in the instant case. The 

opinion in the Louisiana case, Town of Coushatta, is somewhat confusing 

but the court enjoined extension of the utility's service, after annexa

tion, in the absence of permission from the. anne~ing municipality. 

CONCLUSION 

Amicus Colorado Rural Electric Assocation explains in its brief 

(page 3) that in 1936, Congress created the Rural Electrification 

Administration generally for the purpose of financing the construction 
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and operation of plants, lines and systems to furnish electric energy to 

persons in rural areas. The Act authorized the lending of large sums of 

federal money at a very low interest rate, for a long term; in 

order to achieve that laudable goal. See State v. Upshur Rural Electric 

Cooperative Corporation, 156 Tex. 633, 298 S.W.2d 805 (1957).lO Under 

this legislation, according to amicus Colorado Rural Electric Association, 

numerous rural electric cooperative associations were formed in Colo-

rado generally for the purpose of providing their rural members with 

electrical energy on a cooperative, nonprofit basis, at cost. While this 

original purpose of REA's may be most worthy, Union and amici Mountain View, 

Poudre Valley, and the.CREA presently are in the anomalous position of 

attempting to prevent competition for rural cooperatives serving within 

urban areas where other electric service is available, and attempting to 

force their services onto urban residents who may or may not wish to 

receive those services. The REA's desire to obtain, maintain and expand 

service within urbanized or urbanizing areas might be based, in part, on a 

recognition that because of the greater population density in urban areas, 

urban service-is less expensive and urban customers may subsidize the more 

expensive service to rural customers. City of Montrose v. Public Utilities 

Commission, 197 Colo. 119, 122, 590 P.2d 502, 505 (1979). 

As the League pointed out in its motion for permission to appear as 

amicus, the issues raised in this case are of si~nificance to a number of 

10rn fact, the Court in Upshur held that, under the language of the REA 
Act and the facts of the case, an REA could not expand its services in 
annexed areas although it could continue to serve its customers in the 
annexed area at the time of annexation. 298 S.W.2d at 808. See also -----Caddo Electric Cooperative v. State, 391 P.2d 234 (Okla. 1964), and 
Pee Dee Electric Membership Corporation v. Carolina Power & Light Co., 
253 N.C. 610, 117 S.E.2d 764 (1961). 
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Colorado municipalities situated similarly to Frederick. The cost to 

these communities of providing electric or gas service to their citizens 

would unnecessarily and unjustifiably increase if Union's argument 

is adopted by the Court. Moreover, adoption of Union's argument would 

hinder the ability of municipalities to achieve coordinated urban utility 

services and conflict with express state policies to encourage the orderly 

growth of municipalities and to increase the ability of municipalities to 

provide their citizens with the services they require. 

The decision of the District Court should be affirmed. 

Respectfully submitted, 
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APPENDIX 

RELEVANT CONSTITUTIONAL AND STATUTORY 
PROVISIONS RELIED UPON 

~ I 

C~nstitutio~ of Colorado j 

ARTICLE V 

Section 35. Delegation of power. The general assembly shall not delegnft' 
to any special commission, private corporation or association, any power to 
make, supervise or interfere with any municipal improvement, money, prop
erty or effects, whether held in trust or otherwise, or to levy taxes or perform 
any municipal function whatever. 

ARTICLE XXV 

Public Utilities 

In addition to the powers now vested in the General Assembly of the State 
of Colorado, all power to regulate the facilities, service and rates and charges 
thaefor, including facilities and service and rates and charges therefor within 
home rule cities and home rule towns, of every corporation, individual, or 
association of indivi"duals, wheresoever situate or operating within the State 
of Colorado, whether within or without a home rule city or home rule town, 
as a public utility, as presently or as may hereafter be defined as a public 
utility by the laws of the State of Colorado, is hereby vested in such agency 
of the State of Colorado as the General Assembly shall by law designate. 

Until suc"h time as the General Assembly may otherwise designate, said 
authority shall be vested in the Public Utilities Commission of the State of 
Colorado; provided however, nothing herein shall affect the power of munici
palities to exercise reasonable police and licensing powers, nor their po\ver 
to grant franchises; and provided, further, that nothing herein shall be con
strued to apply to municipally owned utilities. 

.. 
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C.R.S.1973 

Jl-12-102. Legislative declaration. (I) The general assembly hereby· 
declares that the policies and procedures in this part I are necessary and 
desirable for the orderly growth of urban comnwnitics in the state of 
Colorndo, and to these ends this part I shall be liberally construed. The gen
eral assembly further declares that it is the purpos·e of this part I: 

(a) To encourage natural and well-ordered development of municipalities 
of the state; 

(b) To distribute fairly and cqt1itably the costs of municipal services 
among those persons who benefit therefrom; 

(c) To extend municipal government, services, and facilities to eligible. 
meas which form a part of the whole community; 

(d) To simplify governmental structure in urban areas; l 

(e) To provide an orderly system for extending municipal regulations to. 
newly annexed areas; I 

(f) To reduce friction among contiguous or neighboring municipalities;, 
and 

(g) To increase the ability of municipalities in urban areas to provide their 
citizens with the services they require. 

31-12-10-t. Eligibility for annexation. (I) An area is eligible for annexation 
if the governing body,· at a hearing as provided in section 31-12-109, finds 
and determines: 

(a) That not less than one-sixth of the perimeter of the area proposed 
to be annexed is contiguous with the annexing municipality. Contiguity shall 
not be affected b_y the existence of a platted street or alley, a public or private 
right-of-way, a public or private transportation right-of-way or are-a, or a lake, 
reservoir, stream, or other natural or artificial waterway between the annex-

-ing municipality and the land proposed to be annexed. 
(b) That a community of interest exists between the area proposed to be 

annexed and the annexing municipality; that said area is urban or will be 
urbanized in the near future; and that said area is integrated with or is capable 
of being integrated with the annexing municipality. The fact that the area 
proposed to be annexed has the contiguity with the annexing municipality 
rcquircu by paragraph (a) cif this subsection (I) shall be a basis for a finding 
of compliance with these requirements unless the governing body, upon the 
basis of coii1petent evidence presented at the hearing provided for in section 
31-12-109, finds that at least two of the following are shown to exist: 

(I) Less than fifty percent of the adult residents of the area proposed 
to be annexed make use of part or all of the following types of facilities 
of the annexing municipality: Recreational, civic, social, religious, industrial, 
or commercial; and less than twenty-five percent of said area's adult residents 
are employed in the annexing municipality. If there arc no adult residents 
at tile time of the hearing, this standard shall nut apply. 

(II) One-half or more of the land in the area proposed to be annexed 
(including streets) is agricultural. and the lando\.vncrs of such agricultural 
land, under oath, express an intention to devote the land to such agricultural 
use for a period of not less than five years. 

(Ill) It is not physically practicable to extend to the area proposed to be 
annexed those urban services which the annexing municipality provides in 
common to all of its citizens on the same terms and conditions as such ser
vii.:es are made availabk to such citizens. This standard shall not apply to 
the extent that any portion of an area proposed to be annexed is provided 
or will within the reasonahly near future h1: provided with any service by 
or through a quasi-municipal corporation. 
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J 1-12-II 9. Disconnection of territor)' because of failure to serve. The land
owners of any tract or contiguous tracts of land aggregating five acres or 
more located on a boundary of the municipality at the time of the 
disconnection action may, three or more years after annexation, petitiQn for 
disconnection from the municipality if such municipality docs not, upon 
demand. provide the same municipal services on the same general terms and 
conditions as the rest of the municipality receives. The procedure for such 
disconnection: shall be as set forth in parts 6 and 7 of this article, insofar 
as eonsistent with this section. To the extent that such parts are inconsistent 
with this section. the provisions of this section shall prevail when the action 
is b:1sed on failure of the municipality to serve an annexed area. 

31-15-702. Streets and alleys. (I) The governing body .of each municipality 
has the power: 

(a) (I) To lay out, establish, open, alter, widen. extend. grade, pave, or 
otherwise improve streets. parks. and public grounds and vacate the same 
and to direct aml regulate the planting of ornamental and shade trees in such 
streets. parks. and public grounds; to plant trees upon the same; to regulate 
the use of the same; to prevent and remove encroachments or obstructions 
upon the same: to provide for the lighting of the same; and to provide for 
the cleansing of the same: 

(II) To regulate the openings therein for the laying-out of gas or water 
mains anti pipes, the building and repairing of sewers. tunnels. and drains. 
and the erecting of utility poles. Any company organized under the general 
laws of this state or any association of persons organized for the purpose 
of manufacturing energy to supply municipalities or the inhabitants thereof 
\vi th the same has the right by consent of the governing body. but not without 
such consent. subject to existing rights. to erect factories and lay down pipes 
in tile streets or alleys of any municipality in the state. subject to such regul~1-
tions as any such municipality by ordinance may impose; 

(Ill) To regulate the use of sillewalks along the streets and alleys and 
:di structures thereunder and to require the owner or occupant of any prem
ises to keep the sidewalks. or along the same. free from snow and other 
lihslru\.·tions: 

(IV) Tq. regulate and prevent the throwing or depositing of ashes, garbage. 
lir any nffcnsivc mallcr in and to prevent any injury to any street, park. 
lll. public grounll: 

(\!) To provide for and regulate crosswalks. l"lll"bs. and gutters; 
(VI) To regulate and prevent the use of streets. parks. and public grounds 

for signs. signposts. awnings. awning posts, and power and eornmunications 
pules. and for posting ·h:111dbills and advertisements; to regulate and prohibit 
the e.\hibition or carrying of banners, placards. advertisements. or handbills 
in the streets or public grounds or upon the sidewalks: and to regulate and 
pre\'ent the flying of flags, banners. or signs \tcross _the streets or from 
hoU'ies: 

(VII) To regulate traffic and sales upon the streets. sidewalks. and public 
places and to regulate the speed of vehicles, cars. and loconwtives within 
the limits or the municipality; 

(\'Ill) To regulate the numbering of houses and lots and to name and 
ch:111ge the name of any street or other puhl_ic place: 
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(b) (I) To provide for the construction and maintenance of sidewalks. 

curbs, and gutters of such materiai and in such manner as shall be desii.!nated 
and lo _rrovide for paying the expense~ thereof by special assessment~ upon 
the ad1acent or abutting property, which assessments shall constitute a lien 
as provided in section 31-15-40 I (I) (d) (I); 

(II) To grade, grade or gravel, or otherwise surface or improve streets ~md 
all~ys and to assess t~e costs of such improvements upon the lots or lands ! 

:1dpeent to o_r abuttmg upon any street or alley or portion thereof so ' 
unproved, which assessments shall constitute a lien as provided in section 
31-15-401 (I) (d); 

(c) To _grant. by. ordinance and upon such terms and conditions as may 
he prescribed therem. to other municipalities the right-of-way through, over, 
acrnss: and under streets and alleys for the purpose of laying, constructino, 
operat1_ng, maintaining, and repairing waterworks and all pipelines connect;d 
therewith; 

_(t~) To_ authorize the construction of mills and mill races, irrigating or 
m1n1ng ditches. and feeders on, through, or across the streets of the munici
pali1y at su1.:h places and under such restrictions as deemed proper. 

31-15-707. ~unicipal utili!ies. (I) The governing body of each municipality 

has the power: (a) (I) To acquire waterworks, 
gasworks, and gas distribution systems for the distribution of gas of any kind 
or electric light and· .power works and distribution systems, includi11g 
geothermal and solar systems, and all appurtenances necessary to any of said 
works or systems or to authorize the erection, ownership, operation, and 
maintenance of such works and systems by others. No such works or sys
tems, except waterworks, shall be acquired or erected by a municipality until 
the question of acquiring or erecting· the same is submitted at a regular or 
special election and approved in the manner provided for authorization of 
bonded .indebtedness by section 31-15-302 (I) (d) and in accordance with the 
requirements of law, including requirements of law relating to the acquisition 
and financing of public utilities by municipalities. The question of acquiring 
or· erecting a waterworks need not be so submitted and approved at an elec
tion. 

(II) All such works or systems authorized by any municipality to be erected 
by others or the franchise of which is extended or renewed shall be author
ized, extended, or renewed upon the express condition that such municipality 
has the rigiit and power to purchase or condemn any such works or systems 
at their fair market value at the time of purchasing or condemning such works 
or systems, excluding all value of the franchise or right-of-way through the 
streets and also excluding any value by virtue of any contract for hydrant 
or private rental or otherwise entered into with the municipality in excess 
of !he fair market value of the works or systems. If. after an election con
ducted in the manner prescribed in section 31-15-302 ( 1) (d), the municipality 
is authorized to acquire any of said works or systems after granting a fran-
1.:hisc therefor to any i1erson. the municipality shall purch.:lsc or condemn such 
wurks or systems within the municipal limits !hen utilized in serving the 
inhabitants of such municipality at their fair market value. Nothing in this 
sulip:1ragraph (11) shall require such municipality to ptin.:hasc or comkmn all 
or any part of such works or systems which is obo.;olctc or which has outworn 
its usefulness. · 
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(Ill) IT the municipality elects to purchase such works or systems and if 
the parties in interest cannot agree on the purchase price, they shall enter 
into a written agreement .to arbitrate the matter and to abide by the award 
of the arbitrators, in wliich event e~1ch party shall choose an arbitrator to 
determine their fair market value. If the two arbitrators cannot agree on the 
fair market value, they shall choose a third disinterested arbitrator, and the 
awanJ of any two arbitrators shall be final and binding upon the parties. 

(IV) Nothing in this paragraph (a) shall authorize the condemnation or 
purchase of any such works or systems within twenty years ;1fter the granting · I 
of any franchise therefor, except at periods of ten or fifteen years thereafter, i 
without the consent of the owner of the franchise. 

(b) To construct or authorize the construction of such waterworks without 
their limits and, for the purpose of maintaining and protecting the same from 
injury and the water from pollution, their jurisdicfion shall extend over the 
territory occupied by s"uch works and all reservoirs, streams, trenches, pipes, 
and drains used in and necessary for the construction, maintenance, and 

· operation of the same and over the stream or source from which the water 
is taken for five miles above the point from which it is taken and to enact 
all ordinances and regulations necessary to carry the power conferred in this 
p~1ragraph (b) into effect; 

(c) To make such grant to inure for a term of not more than twenty-five 
years when the right to build and operate such water. gas, geothermal, solar. 
or electric light works is granted to a person by said municipality and to 
authorize such person to charge and collect from each person supplied by 
them with water, gas: heat, cooling,''or electric light such water, gas, heat, 
cooling, or electric light rent as may be agreed upon between the person build
ing said works and said municipality; and to enter into a contract with the 
person constructing said works to supply said municipality with water for 
fire purposes and for such other purposes as may be .necessary for the health 
and safety thereof a'hd also with gas, heat, cooling, and electric light and 
to pay therefor such sums as may be agreed upon between said contracting 
parties; 

· (d) To assess from time to time, when constructing such water, gas, 
geothermaJ, solar, or electric light works and in such manner as it deems 
equitable, upon each tenement or other place supplied with water. gas, heat, 
cooling, or electric light, such water, gas, ~eat, cooling, or electric. light rent 
as may be agreed upon by the governing body. Gas. heat. cooling. and elec
tric light shall he charged for according to use. At the regular time for levying 
taxes in each year, said municipality is empowered to levy and cause to be 
collected. i+1 addition to the other taxes authorized to be levied, a special 
tax on taxable property in said municipality. Such tax, with the water. gas. 
heat. cooling. or electric light rents hereby authorized. shall be sufficient to 
pay the expenses of running, repairing. and operating such works. If the right 
to huild, maintain. and operate such works is granted to a person by a 
municipality and the municipality contracts with said person for the supplying 
of water. gas. heat. cooling, or electric light for any purpose, such municipal
ity shall levy each year and cause to be collected a special tax, as provided 
for in this paragraph (d). sufficient to pay off such water, gas. heat, cooling, 
or electric light rents so agreed to be paid to said person constructing said 
works. The tax shall not exceed the sum of three mills on the dollar for any 
one year. 

(e) To condemn and appropriate so much private properly as is necessary 
for ihe construction and operation of water, gas. geothermal, solar, or electric 
light works in such manner as may be prescribed by law; and to condemn 
and appropriate any water. gas, geothermal. solar, or electric light works nut 
owned by such municipality in such manner as may be prescribed by law 
for the condemnation of real estate. 
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31-32-101. Franchise granted by ordinance. No franchise or license giving ( 
or granting to any person the right or privilege to erect, construct, operate, 
or maintain a street railway, electric light plant or system, gasworks, gas plant 
or system, geothermal system, solar system, or telegraph or telephone system 
within any city or town or to use the streets or alleys of a city or town for 
such purposes shall be granted or given by any city or town in this state 
in any other manner or form than by an ordinance passed and published in 
the manner set forth in this part I. 

31-32-102. Notice of application - publication. Any person desiring to 
secure a franchise or license for any of the purposes named in section 
31-32-10 I shall cause a notice of its intention to apply to the governing body 
of the city or town for the passage of' an ordinance granting such franchise 
or license. Notice shall be published, in a newspaper of general circulation 
published in such city or town, once a week for three successive weeks 
immediately prior to the next regular meeting of the governing body at which 
it is intended to apply for the passage of the ordinance granting or giving 
such franchise or license. Such notice shall specify the regular meeting of 

. the governing body at which it. is intended to apply for _su~h franchi~e or ' 
license, the name of the applicant therefor, a general descnpt1on of the rights . 
and privileges to be applied for, and the time for and terms upon w~ich s~ch 
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fran7hise or _lic~nse is ~esired. If there is no _newspaper of g~neral c1rculat~on 
pub!1she<l w1th~n t_he cit~ or town, such notice may be ~ubhshed by postmgj, 
copies thereof m six pubhc places for the same length of time. 

31-32-103. Ordinance read twice - publication before passage. Every such 
ordinance shall be read at least twice in full, once at the time of its introduc
tion and again ·before the question of its passage is voted upon. No governing 
body of any city or town shall permit any such ordinance to be introduced 
or read for' the first time at any meeting other than the regular meeting speci
fied in such notice nor unless proof of compliance by the applicant with 
section 31-32-102 is first presented to such governing body in the form of 
a publisher's affidavit of publication or a certificate of the clerk of the posting 
of such notice. When such ordinance has been introduced and read for the 
first time, the governing body, if it desires to further consider the granting 
of the rights or privileges sought for thereby, shall order the same to be pub
lished daily in a paper of general circulation published in such city or town 
for a period of not less than two weeks prior to the time such ordinance 
is again read and put upon its passage. If there is no paper of general circu
lation published daily in such city or town, such publication shall be made 
in a paper of general circulation published weekly in such city or town. If 
there is no such paper published daily or weekly. such publication shall be , 
made by posting copies of such proposed ordinance in at least six public 
places in such municipality for the same period of time. No such ordinance 
shall be adopted or passed by the governing body of any city or town unless 
the same has been previously introduced and read and publication first made 
as provided for in this section. Such previous introduction and reading of 
such ordinance and the fact of its publication in a newspaper or by posting 
shall appear in the certificate and the attestation of the clerk on such ordi
nance after its adoption. 

31-32-104. Majority vote required for passage. Every such ordinance shall 
require for its passage or adoption the concurrence of a majority of all the 
members of the governing body of the city or town. The mayor shall not 
vote in the case of a tie or otherwise upon the passage or adoption of any 
such ordinance. 

31-32-105. Cities or towns m:iy erect utilities. Nothing in this part I shall 
be construed as in any way modifying or restricting the right of cities or 
towns to purchase or erect electric light works, geothermal systems, solar 
systems, or gasworks in the manner provided for by law. 
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40-1-101. Public utilities law. Articles I to 7 of this title shall be known 
an_d_ ?lay be cited. as the ."Public Utilities Law" and shall apply to the public 
util1t1es and public services described in said articles I to 7 and to the 
commission referred to in article 2 of this title. 

40-1-103. Public utility defined. (I) The term "public utility", when used ' 
in articles 1 to 7 of this title, includes every common carrier, pipeline corpora
tion, gas corporation, electrical corporation, telephone corporation, telegraph 
corporation, water corporation, person, or municipality operating for the 
purpose of supplying the public for domestic, mechanical, or public uses and 
every corporation, or person declared by law to be affected with a public 
i.nterest, and each of the preceding is hereby declared to be a public utility 
and to be subject to the jurisdiction, control, and regulation of the commis- ' 
sion1 and to the provisions of articles 1 to 7 of this title. Nothing in articles 
1 to 7 of this title shall be construed to apply to irrigation systems, the chief 
or principal business of which is to supply water for the purpose of irrigation 
or to exemptions provided for in the constitution of the state of Colorado 
relating to municipal utilities. 

(2) Every cooperative electric association, or nonprofit electric corpora
tion or association, and every other supplier of electrical energy, whether 
supplying electric energy for the use of the public or for the use of its own 
members, is hereby declared to be affected with a public interest and to be 
a public utility and to be subject to the jurisdiction, control, and regulation 
of the commission and to the provisions of articles 1 to 7 of this title. 

· (3) For the purposes of articles 1 to 7 of· 
this title, persons haulii1g ashes, trash. waste, rubbish, garbage, or industrial 
waste products or any other discarded materials, except sludge or fly ash, 
are not considered to be public utilities. 

40-5-101. New construction - extension. (1) No public utility shall begin 
the construction of a new facility, plant, or system or of any extension of 
its facility, plant, or system without first having obtained from the commis
sion a certificate that the present or future public convenience and necessity 
require or will require such construction. Sections 40-5-101 to 40-5-104 shall 
not be construed to require any corporation to secure such· certificate for 
an extension within any city and county or city or town within which it has 
theretofore lawfully commenced operations, or for an extension into ter
ritory, either within or without a city and county or city or town, contiguous 
to its facility, line, plant, or system and not theretofore served by a public 
utility providing the same commodity or service, or for an extension within 
or to territOfy already served by it, necessary in the ordinary course of its 
business. If any public utility, in constructing or extending its line, plant, 
or system interferes or is about to interfere with the operation of the line, 
plant, or system of any other public utility already constructed, the commis
sion, on complaint of the public utility claiming to be injuriously affected, 
after hearing, may make such order prohibiting such construction or exten
sions or prescribing such terms and conditions for the location of the lines, 
plants, or systems affected as to it may seem just and reasonable. 

(2) Whenever the commission, after a hearing upon its own motion or 
upon complaint, finds that there is or will be a duplication of service by public 
utilities in any area, the commission shall, in its discretion, issue a certificate 
of public convenience and necessity assigning specific territories to one or 
to each of said utilities or by certificate of public convenience and necessity 
to otherwise define the conditions of rendering service and constructing 
extensions within said territories and shall, in its discretion, order the elimi
nation of said duplication upon such terms as are just and reasonable, having 
due regard to due process of law and to all the rights of the respective parties 
and to public convenience and necessity. 
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40-5-103. Certificate - applicatic;m for· issuance. (1) Before any certificate 
may issue under sections 40-5-101 to 40-5-104, a certified copy of its articles 
of incorporation or charter, if the applicant is a corporation, shall be filed 
in the office of the commission. Every applicant for a certificate shall file 
in the office of the commission such evidence as shall be required by the 
commissio.n to show that such applicant has received the required consent, 
franchise, permit, ordinance, vote, or other authority of the proper county, 
city and county, municipal or other public authority. The commission ·has 
power to issue said certificate after hearing, to refuse to issue the same, or 
to issue it for the construction of a portion only of the contemplated facility, 
line, plant, or system or extension thereof or for the partial exercise only 
of said right or privilege and may attach to the exercise of the rights granted 
by such certificate such terms and conditions as in its judgment the public 
convenience and necessity may require. 

(2) If such public utility desires to exercise a right or privilege under a 
franchise, permit, ordinance, vote, or other authority which it contemplates 
securing but which has not yet been granted to it, such public utility may 

· apply to the commission for an order preliminary to the issue of the certif
icate. The commission may thereupon make an order declaring that it will 
thereafter, upon· application, under such rules and regulations as it may pre
scribe issue the desired certificate upon such terms and conditions as it may 
designate after such public utility has obtained the contemplated franchise, · 
permit, ordinance, vote, or other authority. Upon the presentation to the . 
commission of evidence satisfactory to it that such franchise, permit, ordi
nance, vote, or other authority has been secured by such public utility, the 
commission shall thereupon issue such certificate. I , 
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GENERAL LAWS OF COLORADO, 1877 

ARTICLE fl CONTf(;t'UL'S TERR!TtJR\' .\:-INEXEU. 

:W-tK. SEC. 7. \Vheneva any territory shall be laid 
out and su1Yep~d as an addition t<l any city or town 
org-anizcd under this act, such territory shall, upon the 
filing of the map or plat thereof in thi; office of the county 
derk and recorder of the county in which said territory 
may be situate, and another such map or plat with the 
ckrk or recorder of the city or town to which it is desired 
to annex such territory, uecomc a part of said city or town, 
and be included within tht.: limits anc.I jurisdiction thereof; 
providt'd, that no map or plat of such addition shall be filed 
for record with said clerk and recorder until the s~me has 
been by the owner or owm:rs of such r:•mtemp!ated ad
dition be submitted to the city council or board of trustees 
of said city or town, and approved by three-fourths of the 
members elected thereto, and no map or pbt of such ad
dition shall be approved by said council or trustees unless 
the proposed streets and alleys therein are in conformity, 
as to courses and angles, with the streets and alleys of 
adjoining portions of said city or town, nor unle,;;s such 
map <Jr plat shall show the topography of such territory as 
to bluff..;, streams, ditches, ravines, etc., nor µntil all taxes 
th..:n assessc<l a~:ainst sai<l territory are paid, an<l if the said 
territory shall have previously been sold for taxes and not 
redeemed therefrom, the owner or own::rs thcreof·shall first 
redeem the said land from such tax sale; providt?d, that the 
tax deed has not issued thereon. 

:!li-W. SEC. 8. \Vhe1i any municipal corporation shall 
desire to annex any contiguous territory thereto, not em
braced within the limits of any city or town, it shall be 
lawful for the trustees or council of the corporation, by an 
ord.inance p;issed for that purpose at least one month before 
the regular annual election, to suumit the question of an
nex.+tion to the qu.tlified electors of such corpor:1tion; and 
if a nnjority of thlo electors of the corporation vnting on 

the question shall vote in favor of such annexation, the 
council or trustees of such corporation shall pn:sent to the 
county court a petition praying- for such a1111ex~1tion, which 
petit:o11 sl1all descr:be thctcrritory proposed to l>L! annexed to 
such m1111icipai corporation, and have attached thereto an 
accurate map or pbt thereof, anJ like proceeding-,; shall be 
had upon said petition as are provided in sections two and 
three of this act so far as the sa·me m:1y be applicable; and 
if the result oi the election be favorable to the proposed 
annexation the same record shall be ma Jc as provided i 11 

said sc·:tions, and thcrcupl)fl the saiJ contig-uous territory 
prop.-:>serl to be: annex...:cl shall b...: in law d.:emed ;u1d Liken 
to be i:1clt1dc:<l in and sh:dl l>c a part of said municip.tl 
corporation, and the inhabitants thereof shall in all respects 
be citizens thcr::aft<.:r of the said municip.ll coqltlration. 


