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INTEREST OF THE COLORADO MUNICIPAL LEAGUE
* AS AMICUS CURIAE |

The Colorado Municipal League (League) is a non-profit association of
two hundred twenty-nine Colorado municipalities. The primary objective of the
League is to aid in the improvement of municipal government to the benefit of
Colorado municipalities and their citizens. :

The power to protect the health, safety and welfare of the general public
through the adoption of a comprehensive master plan is a matter of great concern
to municipalities and counties alike. A comprehensive plan to guide individual
land use decisions is essential to the goal of providing a well-planned
community, responsive to the needs of all citizens.

Municipalities throughout Colorado are vitally interested in and concerned
with any action or decision which could adversely affect their ability to make
and adopt a master plan. The issues presented by the above-entitled case fall
within that area of concern. Insofar as the District Court held that Summit
County's master plan was actually zoning, the concept of a comprehensive plan
to guide future zoning decisions could be jeopardized. Although the case
involves a county master plan, municipalities will be affected by any decision
delineating the role of master plans.

The League has on various occasions appeared before Colorado appellate
courts as Amicus Curiae in cases of significant interest to Colorado municipalities.
¢ Participation by the League would provide the Cobrt with a statewide perspective
of the issues involved.

Because of these interests, the League appears as Amicus Curiae in this

case on behalf of Summit County.




STATEMENT OF THE CASE AND STATEMENT OF THE FACTS
The Colorado Municipal League adopts the statement of the case and statement

of the facts as set forth in Summit County's brief.

ISSUES PRESENTED
I. Did the District Court err in ruling that the Summit County Code was a

zoning regulation? Does the fact that the Code establishes a land use
policy for future development make it a zoning regulation?

II. Is it permissible for a master plan to recommend the location, character
and extent of new development? |

ITT. Did the District Court apply the wrong standard of review to the constitu-
tional issues? Did it substitute its Jjudgment for the legislative judg-

ments of the County?




I. THE DISTRICT COURT ERRED IN RULING THAT THE SUMMIT COUNTY CODE WAS A ZONING
REGULATION. '

A central aspect of the District Court's ruling was its conblusion that
Summit County's Comprehensive Land Use gode (Code)1 is not solely a master plan,
but is in substantial part, zoning. It is submitted that the factors pointed
out by the District Court as indicative of zoning are the usual, normal con-,
comitants of a master plan, and that the court misinterpreted the purpose and

effect of a master plan under the applicable law.

A. The Fact That The Code Establishes A Land Use Policy For Future

Development Does Not Make It A Zoning Regulation.

The District Court's conclusion that the Code is not simply a master plan
was apparently based on several factors. On pages 3-4 of the Findings, Con-
clusions and Judgment (reprinted in full at Appendix A), the court listed its
reasons for finding the Code to be zoning. |

The court found that the Code "purports to regulate... uses of land" by
establishing growth centers and rural areas "which have many of the
characteristics of the districts or zones contemplated by §30-28-113, C.R.S.
1973." This meant that "subsequent applications for certain types of changes
in land uses have already been prédetermined by the Code...."

It is the League‘s contention that the Code does not regulate the use of
~ land simply because it establishes a policy, and that it has no more "predeter-
mined" future land use decisions than has any other master plan adopted by local
governments throughout the state.

The question has been raised as to whether the Code was adopted according
to the statutory procedure controlling the adoption of master plans. The
District Court apparently decided it was not, but ruled that the substantive
provisions of the Code went beyond the permissible scope of master plans. The
issue of whether the Code was invalidly adopted is not addressed here. However,

if that was true, the court should have so decided, and dismissed the case. It

1The Code is reprinted at Appendix A of Summit County's Brief, and is herein
incorporated by reference.




should not have taken it upon itself to speculate upon the Code's validity had
it been correctly adopted. Consequently, in order to reach its substantive
provisions, this argument deals with the Code on the assumption that it was
validly adopted as a master plan.

The Code begins with the statement that it was drafted "[i]ln recognition
of the need for master planning or comprehensive planning in Summit County.",

A
and that it "becomes the county's master plan." Its substantive provisions
establish a policy of encouraging growth within "growth centers", while attempt-
ing to preserve the rural character of "rura1 areas". Growth centers are
defined as:

Areas of concentrated human activity,
usually containing commercial and
industrial uses as well as residential,
and most uses within such growth centers
are served with centralized, public
infrastructure. Section II, Page 1,
Summit County Code.

The Code identifies six different growth centers, and then formulates two
"development rules" for such centers. These two rules essentially call for an
adherence to the "growth management polices and regulations" of the affected
local governments when considering new development proposals.

Rural areas are those lands not included within a growth center, and the
policy for development of such lands "strongly emphasizes the retention of
'rural character'". Four more "development rules" are set down which contain
policies favoring rural uses, small-scale structures, architectural compatibility,
and Tow density development of one dwelling unit per 20 acres.

The court stated that the establishment of a policy of "growth centers"
and "rural areas" is an attempt "to regulate the use of land within such...
centers or areas." However, in the following paragraph, the court stated that,
while it thought the Code was zoning,

it is not rezoning or down-zoning.
Certain areas or properties are
targeted for down-zoning:. The

owners may well be presently fearful,

and justifiably so, of that occurring.
But it has not yet occurred.




Thus, the District Court recognized that the Code in fact made no zoning changes.
The zoning which existed pribr to the Code's adoption still exists, uses
permitted under those classifications are still permitted, and the regulations
applicable to such classifications have been neither expanded nor contracted.
The Code does not even purport to change any zoning classification. That being
the case, it is difficult to see how it could be considered anything more thpn
a master plan. It is a non sequitur to say that the Code is zoning, but that
it does not change or add to the existing zoning regulations.

The court's decision could perhaps bé explained by the fact that the Code
contains maps dividing the County into growth centers and rural areas. This
established "districts" which looked too much 1ike zoning classifications.
However, §30-28-106, C.R.S. 1973, requires master plans to be submitted "with
the accompanying maps, plats, charts, and descriptive and explanatory matter"
showing the planning commission's "recommendations for the development of the
territory covered by the plan." The recommendations are to include "the
general character, location, and extent" of a broad range of land uses, includ-
ing townsites, housing developments, forests, agricultural areas, and open
development areas for purposes of conservation or protection of urban develop-
ment. It is also to include "a land classification and utilization program,"
i.e., recommendations for future rezonings. It would be impossible to do any
of this without differentiating, on a map, areas of high density development from
those of Tow denSity'deve]opment. That is what the Code does,aénd that is what

master plans adopted by most local governments do. See, Anderson, American Law

of Zoning, Vol. 3, §17.08.

However, these recommendations do not constitute "zoning" in any sense of
the word. It is true that the Code plans for growth centers and rural areas,
and is designed to be implemented through zoning regulations. However, it is
only a plan that has yet to be implemented, as recognized by the District Court.
As such, it is identical to master plans adopted by local governments through-

out the state.




A related factor in the court's conclusion that the Code is zoning was its
perception that the Code had, by establishing policies, "predetermined" future
land use decisions. Much is made of the fact that "various of the Code's
provisions and sections speak in mandatory rather than advisory terms."

However, the legal effect of the Code, and all other master plans, is
determined by the statutes and case law. It is not a function of the 1angu§?e
used. With respect to the Code's "mandatory" language, nothing is served by
a rule of law requiring the text of master plans to be carefully phrased in
"advisory" terms. Whether a master plan states that a land use policy "shall
be" or "should be" a certain way, it can have only the legal effect given it
under the statutes and case law. It is not a rule of law to which an individual
must conform, and thus need not be so meticulously phrased.

The legal effect of the Code, and the 1imit on its ability to "predetermine“
individual zoning decisions, is well-defined. Under §30-28-110, C.R.S. 1973,
once a county has adopted a master plan, the proposed location and extent of
new development must be submitted to and approved by the planning commission.
Those applications which are not in conformance with the plan and are thus
disapproved are referred to the board of county commissioners. Under the
statute, the board "has the power to overrule such disapproval by a vote of not
less than a majority of its entire membership." Thus, even though the Code

establishes a policy which is intended to be adhered to, it is merely a state-

« ment of policy, and can be disregarded by a majority vote of the board.

The relevant case law is also clear upon the subject. In Richter v. City

of Greenwood Village, 513 P.2d 241 (Colo.App. 1973) (not selected for official

publication), the court held that the city was not bound by recommendations in
its master plan.

A comprehensive plan is helpful in
guiding a coordinated, adjusted and
harmonious development of a muni-
cipality and its environs, but the
plan is still no more than just that
- a plan. (Citation omitted.) The
City's zoning ordinance is determina-
tive of the available zoning clas-
sifications.... 513 P.2d at 242
(emphasis by the court.)



This decision, that master plans are merely non-binding policy guidelines,
represents the majority rule. See, e.q., Copple v. City of Lincoln, 202 Neb.

152, 274 N.W.2d 520 (1979); Kalakowski v. John A. Russell Corp. 401 A.2d 906

(vt. 1979); Iverson v. Zoning Bd., Howard County, 22 Md.App. 265, 322 A.2d

569 (1974); Forks Township Bd. Supervisors v. George Calantoni & Sons, Inc.,

6 Pa. Cmwlth. 521, 297 A.2d 164 (1972); Mott's Realty Corp..v. Town Plan and
P
Zoning Committee, 152 Conn. 535, 209 A.2d 179 (1965). Thus in Cochran v. ’

Planning Bd. of Summit, 87 N.J. Super. 526, 210 A.2d 99 (1965), the court held

’:that a master plan could not constitute a‘taking of property under the Fifth

Amendment because:

The mere adoption and recording of

a master plan has no legal consequence.
The plan is merely a declaration of
policy and a disclosure of an intention
which must thereafter be implemented by
the adoption of various ordinances.
**** Until appropriate municipal leg-
islative action is taken, however, the
municipality has only a dormant plan
which differs from proposals which may
be under consideration by any municipal
board or citizen of the municipality in
that it is comprehensive and has been
reduced to printed form. Id. at 535,
536, 210 A.2d at 105.

It is clear that under the statues and the case law, master plans are
merely guidelines for development, guidelines which can be disregarded by the

governing body. No amount of "mandatory" language in the plan itself can

- change that fact. Summit County's Code sets down guidelines and policies, and

relates them to specific parts of the County. It does not, however, change,
detract, or add to the existing zoning regulations. Neither does it bind the
discretion of the board of county commissioners in making individual zoning
decisions. Insofar as the District Court held the Code to be a zoning regula-

t%on, it should be reversed.



B. Planning The Location, Character And Extent Of New Development Is A

Permissible And Necessary Part Of A County Master Plan.

On page 3 of the Findings, Conclusions and Judgment, the court indicated
that "[t]he Code contains many provisions which do not fit into the...categories"

listed in §30-28-106, C.R.S. 1973, entitled Adoption of master plan-contents.

Thus, the court implied that the Code went beyond the statutes controlling

master plans.

An examination of the applicable statutes indicates a legislative intent
to provide broad authority to local governments in the area of land use plan-
ning.2 Under §30-28-106, C.R.S. 1973, a county master plan may include:

The general location, character, and
extent of streets or roads, viaducts,
bridges, parkways, playgrounds, forests,
reservations, parks, airports, and

other public ways, grounds, places, and
spaces; the general location and extent
of public utilities and terminals,

whether publicly or privately owned, for
water, light, power, sanitation, trans-
portation, communication, heat, and other
purposes; the acceptance, widening, '
removal, extension, relocation, narrowing,
vacation, abandonment, or change of use of
any of the foregoing public ways, grounds,
places, spaces, buildings, properties,
utilities, or terminals; the general
character, location, and extent of
community centers, townsites, housing
developments, whether public or private,
and urban conservation or redevelopment
areas; the general location and extent

of forests, agricultural areas, flood
control areas, and open development areas
for purposes of conservation, food and
water supply, sanitary and drainage
facilities, flood control, or the pro-
tection of urban development; and a

land classification and utilization
program.3 (Emphasis added.)

21t should be emphasized that this section is concerned with the power to plan
for future land use decisions, i.e., to develop a policy. The power to
implement that policy through individual, quasi-judicial zoning decisions is
not dealt with here.

3This statute was amended in 1979 to give counties the power to include in the
plan "methods for assuring access to sunlight for solar energy devices."




It can be seen that a master plan is intended to be a comprehensive document
dealing with practically all matters of land use. What is difficult to see,
especially with reference to the emphasized language, is why the Code does

not fit within this statute. It seems obvious that the concepts of growth
centers and rural areas are included within the above-quoted language. A
master plan which recommends the "location, character, and extent" of streets,
parks, utilities, public buildings, community centers, townsites and housing
developments has established a growth center. Similarly, rural areas are
created when the "location and extent of forests, agricultural areas, flood
control areas, and open development areas" are planned. Finally, a plan which
includes "a land classification and utilization program" will necessarily make
land use recommendations, e.g., the Code's recommendation that development in
rural areas not exceed one dwelling unit per 20 acres.

Given the statute's plain language, it is clear that a master plan can and
should provide for orderly growth by identifying areas where intensive develop-
ment can best occur, as well as areas where high density uses would be
inappropriate. A contrary holding would unduly restrict the intent and language
of the statute, and would frustrate a major goal of master plans.

This conclusion is made even clearer by an examination of §30-28-107,
C.R.S. 1973, which deals with the purpose of a county master plan. Under this
statute, a master plan must be made with the purpose of:

[Gluiding and accomplishing a coordinated,
adjusted, and harmonious development of

the county or region which, in accordance
with present and future needs and resources,
will best promote the health, safety, morals,
order, convenience, prosperity, or general
welfare of the inhabitants, as well as
efficiency and economy in the process of
development, including such distribution

of population and of the uses of land for
urbanization, trade, industry, habitation,
recreation, agriculture, forestry, and
other purposes as will tend to create
conditions favorable to health, safety,
transportation, prosperity, civic activi-
ties, and recreational, educational, and

cultural opportunities; will tend to
reduce the wastes of physical, financial,




or human resources which result from

either excessive congestion or excessive

scattering of population; and will tend

toward an efficient and economic

utilization, conservation, and production

of the supply of food and water and of

drainage, sanitary, and other facilities

and resources.
Implicit in this language is the concept of providing for orderly, planned
growth, which is precisely the intent and effect of Summit County's Code. A
master plan is supposed to promote "efficiency and economy in the process of
development", including the "distribution of population" and the "uses of
land for urbanization, trade, industry, habitation, recreation, agriculture,
forestry, and other purposes" which tend to reduce "excessive congestion or
excessive scattering of population". In order to serve these ambitious pur-
poses, a county master plan would, at a minimum, have to differentiate areas
of high density development (growth centers) from areas of low density (rural
areas). A plan which failed to so provide would be woefully inadequate under
this statute. To hold a county powerless to enunciate a policy with respect to
the locations of new development is to destroy one of the primary purposes of
a master plan.

The broad power granted by the above statues is expanded even further by

the Local Government Land Use Enabling Act, §29-20-101 et seq., C.R.S. 1973.
The legislative decaration in §29-20-102 states that "the policy of this state
is to clarify and provide broad authority to local governments to plan for and
regulate the use of land...." Pursuant to that legislative policy, §29-20-104
gives local governments thé authority to plan for and regulate the use of land
by: |

(a) Regulating development and activities

in hazardous areas;

(b) Protecting lands from activities which

would cause immediate or foreseeable
material danger to significant wildlife

4This statute was amended in 1979 to provide that one of the purposes of a
master plan is to "create conditions favorable to...energy conservation...."

- 10 -



habitat and would endanger wildlife
species;
(c) Preserving areas of historical and
archaeological importance;
(d) Regulating, with respect to the
establishment of, roads on public lands
administered by the federal government...
(e) Regulating the location of activities
‘and developments which may result in
'significant changes in population density;
(f) Providing for phased development of
services and facilities;
(g) Regulating the use of land on the basis
of the impact thereof on the community or
the surrounding areas; and
(h) Otherwise planning for and regulating
the use of land so as to provide planned
and orderly use of land and protection of
the environment in a manner consistent with
constitutional rights. (Emphasis added.)

This statute was enacted in 1978 (H.B. 1034), at a time when the General Assembly
was greatly concerned with thé statewide effects of uncontrolled growth. See,
Bermingham, 1974 Land Use Legisfation 4in Cazonado,‘Sl Den.L.J. 467 (1974).
Consequently, local governments were given broad authority to plan for this
growth so that it will occur in an orderly fashion. It is only logical that

this planning would manifest itself first in the master plan. The District
Court's ruling that Summit County‘could notiplan for growth in its master plan
frustrates the important goals of this statute.

The language and legislative intent of these statutes is clear. The
General Assembly has recognized the destructive effects of uncoordinated,
unplanned growth, and has given local governments the power to plan for that
- growth to the benefit of all. The power to anticipate new development, to plan
for its "general character, location, and extentf, and the governmental infra-
structure necessary to support it, is essentia] to the concept of a master
plan. Without such authority, a master plan can "plan" for véry little; it can
merely react.

It must be re-emphasized that the Summit County Code is simply a master
plan. It changes none of the existing zoning regulations, but is intended only
as a guide for future land use decisions. Insofar as the District Court ruled
that Summit County was powerless to set a land use policy for future development,

it should be reversed.

- 11 -



II. THE DISTRICT’COURT‘APPLIED THE WRONG STANDARD OF REVIEW TO THE CONSTITU-
"TIONAL ISSUES.

Although it found that the Code was not validly adopted as a master plan,
the District Court took a step further and hypothesized that, if the Code had
been validly adopted, its substantive provisions would go beyond the permissible
scope of master plans. The court did not stbp there, but went on to declare
that if it had been procedurally valid, the Code would have been unconstitutional.

Specifically, the District Court ruled that the Code "constitutes a denial

of substantive due process, of equal protection", and that it was "not an
appropriate exercise of the police power." See page 11, Findings, Conclusions
and Judgment. This brief does not address the dubious wisdom of deciding
constitutional questions unnecessarily. However, it is clear from the court's
opinion that, having taken it upon itself to decide the question, it substituted
its subjective judgment for the legislative judgments of the County.
The standard of review applied in challenges to legislative enactments is

well-defined by the case law.

[I11f any state of facts reasonably can

be conceived that would sustain [a leg-

islative classification], there is a

presumption of the existence of that

state of facts....

Borden's Farm Products Co. v. Baldwin, 293 U.S. 194, 209 (1934). See also,

Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61 (1911). This presumption can

be rebutted, but only by a clear showing that the enactment is "wholly unreason-

able and arbitary". Consumer's League v. Colorado & S. Ry. Co., 53 Colo.

P.577, 578 (1912). In other words, "there need only be a rational basis" to
uphold the challenged provisions. People v. Summit, 183 Colo. 421, 425, 517

P.2d 850 (1974); People v. Benjamin, 591 P.2d 89, 91 (Colo. 1979). As stated

in Williamson v. Lee Optical Of Oklahoma, 348 U.S. 483, 488 (1955), courts no
longer strike down legislative enactments "because they may be unwise, improvident,
or out of harmony with a particular school of thought." On the contrary, "it

is for the legislature, not the courts, to balance the advantages and disadvan-

tages of the new [law]." Id. at 487.

-12 -



However, the District Court failed to heed the:: rules. The most obvious
example is on page 8 of the Findings, Conclusions and Judgments. The court
stated that:

There was some testimony to the effect
that the property in the vicinity of
Farmer's Corner was in a so-called
'scenic view corridor. In other words,
the county wants to retain the area
immediately west of the commercial area
at Farmer's Corner in its present con-
dition so that those traveling Highway
9 will have a view to the gateway of
the Upper Blue River Valley. The court
notes judicially that the gateway to
‘the Upper Blue and Breckenridge includes
" the fintervening rock piles, which no one
~ could consider scenic.
Thus, in spite of testimony indicating that the County made a legislative
decision regarding the scenic character of this property, the court substituted
its judgment for that of the County's, and ruled that it was not rational to
consider this area scenic.

It is a :contradiction in terms to say that it is not "rational" to con-
sider certain property "scenic". Beyond that, it is not a court's role to make
such judgments. Whether particular pieces of property are considered
aesthetically valuable or not is, and should be, a decision uniquely confined
to legislative bodies.

The opinion contains other examples making it clear that the court simply
did not agree with the legislative policy set down by the County. On page 8,
the court opines that a certain area not within a growth center constituted
"some of the most desirable developable property in Summit County." Whether
high density development is "desirable" in an area or not is a legislative
judgment. However, the court found this area "most desirab]ef, and ruled that
it was not rational to think otherwise.

The League does not contend that a legislative judgment declaring an area
"desirable" or "scenic" is unassailable on constitutional grounds. For
example, if it could be clearly shown that property was included in a rural

area because of its owner's racial heritage, that classification would clearly

- 13 -




be irrational. However, to rule that it is irrational to think a particular
area scenic, simply because the court doesn't find it to be so, is to replace
the judgment of the elected county officials with that of the court.

On page 9, the court notes that the presence of development "infrastructure"
was an important factor in the Code's recommendations as to the location of
growth centers, but that:

[Slome areas with substantial infra-
structure...were excluded from growth
centers. **** (ther areas with minimal
or nonexistent infrastructure...were
included within growth centers.
The fact that the Code admits of some exceptions does not make it irrational.

As stated in Williamson v. Lee Optical of Oklahoma, 348 U.S. 483, 487-8 (1955),

The...law may exact a needless, wasteful
requirement in many cases. **** But the
law need not be in every respect logically
consistent with its aims to be constitu-
tional. It is enough that there is an
evil at hand for correction, and that it
might be thought that the particular
legislative measure was a rational way

to correct it.

It is clear that the court did not analyze the Code according to the traditional
constitutional standards. Its findings that the Code is unconstitutional are
based on the court's disagreement with the considered legislative judgment of
the County, rather than a lack of minimum ratibna]ity. Such is not the role of
the judiciary. Insofar as the District Court held the Code to be unconsti-

tutional, it should be reversed.
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CONCLUSIONS
The District Court erred in ruling that the Summit County Code was a zoning
regulation. Under the statutes and casé law, a master plan is merely a
non-binding policy statement. It does not add to, detract from, or
alter any existing zoning regulations. It does not establish rules of
conduct to which an individual must conform. Consequently, the Code
cannot be deemed to be a zoning regulation, and the District Court should
be reversed.
Planning the location, charaéter and extent of new development is a
permissible and necessary part of a master plan. The statutes clearly give
counties the power to plan for all matfers of land use, ranging from the
location of utilities, streets and public buildings to townsites, housing

developments, forests and agricultural areas. This specific power has
t .

“been broadened even further by the supplemental authority contained in the

Local Government Land Use Enabling Act of 1974, §29-20-101 et seq., C.R.S.
1973. Consequently, the District Court's ruling that the Code exceeded
the permissible scope of master plans should be reversed.

The District Court applicd the wrong standard of review to the constitu-
tional issues. The court's opinion makes it clear that its ruling was
based on a philosophical disagreement with the legislative bo]icy set down
by the Code, rather than a clear showing that the Code made irrational
distinctions. Insofar as the District Court ruled the Code unconstitu-

tional, it should be reversed.

Respectfully submitted,

BLAKE T. JORDAN, N&. 009786
Staff Attorney for the

Colorado Municipal League

4800 Wadsworth Blvd., Suite 204
Wheat Ridge, Colorado 80033
Telephone: 421-8630
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APPENDIX A

IN THE DISTRICT COURT IN AND FOR THE.cd iy i i . .,

T
SUMT Loy
COUNTY OF SUMMIT AND I
et :
STATE OF CULORADO CT= () C
\/U\—'-":"«u..-J /a/'- f/ e, :) l.
Civil Atkion No. 5296 and othex. ... .......""" i
case numbers as listed below EETE
|
B i
ROBIN G. THEOBALD, PLUE VALLEY LTD., et al. :
v. GOULD, et al. A ‘
Plaintiff, Civil Action No. 5307 i
Vn

THE BOARD OF COUNTY COMMISSIONLLS
OF THE COUNTY OF SUMMIT, et al.,

Dofendants.
and
PLAUT

v. BOARD OF COUNTY

COMMISSIONERS, et al.
Civil Action No. 5297
BRAM, et al. v.
GOULD, et al.

Civil Action No. 5299

GROSSBARD v. GOULD, et al.
Civil Action No. 5302

PEERLESS DEVELOPMENT CORPORATION
v. GOULD, et al.

Civil Action No. 5303

RED, LTD. v.
Civil Action

GOULD, ct
No. 5304

al.

CONSOLIDATED
v. GOULD, et
Civil Action

OIL & GAGSG,
al.
No.

INC,

5305

PIHDINGS, COUChun

R
o

DIEYAC DEVLELOPHMERT COMDPOR- |
ATION v. GOULD, et al. !
Civil Action No. 5306

PLUK RIVER INVLSTMENT CO. v.
GOULD, et al. ’
Civil Action No. 5309
FARNCONME HILL DEVLELOUMENT
CORPORATION, et al. v.
GOULD, et al.

Civil Action No. 5310

ROBIN G. THEFEOBALD v. DEOARD
OF COUNTY COMMISSIONIRS, et a
Civil Action No. 5311

Ll —_——- ———- = —— - . ———

FARNCOMB HILL DEVELOPMENT
CORPORATION, et al. v.
GOULD, et al.
Civil Action No. 5350

THT DUNKIN GROUP, et al. v.
GOULD, et al.’

Civil Action No. 5357

THE DUNKIN GROUP, et al. v.
GOULD, . et al.

Civil Action No. 5306

AbD JUDGMENT i

17, 18/ 19, 20, 23, 24 and 25, 1979, and‘the court having entered

its oral findings, conclusions and

by enters its written findings, conclusions and judgment as

follows:

This matter having beui tried to. the court on April 16, |

judgment on May 2, 1979, he:u- |

1. During the trial, cases 5299, 5305 and 5308 were Jrs-i

posed of by mutual agrecment of counsel in those cases and will:

not be fuarther dealt viin hooeia,

|
|




2 Exhibits 158 and 159, which were previously oifeved

but upon whicih tie court has hervctofore rescerved its ruling, are

admitted and have beuen considesca by the court herein.
(]

3. Various platntiffs nove contended that in these
matters it was appropciate for thuoim to seek relief under the
provisions of Rule 106, C.R.C.P. The court determines that ox-
cept for the plaintif{ in Casc 93!1, no plaintiffs were in a
position to wroceecd by way oi ~ulo 106, since the agency action

!
sought to be reviewed was legislative rather than quasi=-judicial

in nature. In Case 5311 the-action of the Board of County Com-

missioners was quasi-indicial in nakuce and review under Rule 106

is appropriate.

4. From the unrvrcbutted cvidence before it, the court

finds that the adoption of the Comprenensive Land Use Code ("the

Code") caused a diminution in valuc of the propéerties excluded
from the growth centers and an «ppreciation of the value of
properties included within the growth centers. In making that
finding, the court disrcgards cniircly the testimony of land-
owners not otherwise qualified a5 c¢xperts regarding diminution
in value of their property. Dasced on these findings, the court
finds and determines that plaintifis have §tanding to raisc the

issues which they have raised 1n these cases.

5. Although allegations of equitable estoppel were made

in most, if not all, of the cascs consolidated for trial, the
court determines that there is not suflficient evidence of equi-
table estoppel to entitle any wlaintiff to relief based on that

theory.

6. The court finds and concludces that the Code is not

t

solely a master plan but is, in substantial part, zoning. The

languaye used in the Code itscli clearly indicates that it 1s «




streets or roads, viaducts, briages, parkways; _ '

1
'
!
|
i
!
[}
| o
land use regulatory mochnanism wad, without enumerating the cpe= -
)
cific references in the Code, thoe court notes that, as was pointedi
]
out during the trial, various ! the Code's provisions and !
. . _ | l
sections speak in mandatbry ralinvci than advisory terms. |
Under applicable Color.ado statutes, the purpose of

adopting a master plan is for the physical development of the

unincorporated arcas of a councy. Items which may be included

. & s — = ——— + &

within the master plan incluce iue following:

(a) The ycdneral localion, character and extent of

(b) The general locibtion and extent of public utili-
ties and terminals, whceiher publicly or privately owned for water,
light, power, sanitation, transporiation, communication, heat and

other purposes;

(c) The acceptance, widening, removal, extension,

i
relocation, narrowing, abandonment or change of use of any of the {
foregoing of public ways, grounds, places, spaces, buildings, ;
properties, utilities or terminuls; E

(d) The general character, location -and extent of :

!

community centers, townsites, uousing developments: !
(e) The general location and extent of forésts, ;

agricultural arcas, flood contirol arcas; -and !
(£) Land classificction and utilization programs. !

: |

The Code contains many provisioans which do not fit into the fore- i
going-br similar categories. ' g
i

7. The reasons the Code constitutes zoning, as that tcrm;

is used in 030-28-113, C.R.S., 1973, include each of thc

|
following: i

(a) It purports to vequlate, within the unincorpor-
ated portions of the county, uscs of land for various purposcd
with the apparent cuphasis beinag upon preserving most of such-un= !

incorporated land as oboen Spacoen.,




(b) It establishes so-called "growth centers” and
"rural areas" or "rural lands" which have many of the character-
istics of the districtﬁ or zonv., contemplated by 830-28-113,
C.R.S., 1973, and it atéémpts L0 regulate the use of land within
such districts, zones, centers, or arcas.

(c) By the adoption of a list of "prercquisites" for

their consideration, subsequenl applications for cartain types of

changes in land uscu pgvc alveaay been predetermined by the Code,
1 !

and it appears that such proposcd changes would not receive

-

serious consideration for a puriod of at least four ycars fol=

lowing adoption of thoe Code.
.

While the court detervmines that the Code, in substantial.
part, constitutes coning, tac court finds and concludes that it
is not rczoning or dovin-zonini. Certain areas or properties are
. targeted for down-zoning. 'The owners may weil be presently fear-
ful, and justifiably so, of that occurring. But it has not yet
| occurred.

8. Since the Board of County Commissioners ("the Board"),

in the adoption of the Code, cngaged in the adoption of zoning
which was léqislativc action, Lthe Code must be stricken as being
+ invalid. This detexwination of invalidity is based og the court's
finding that the Bourd failcd to meet the mandatory requircments
. of 1aQ in each of the following rcspects:' there was no prover
notice for the.hcaring at which tiie Codg was to be adcpted; the
Board did not act initially by resolution in adovting the Code;
l'a certified copy of the Codce was not filed with the clerk and
recorder; and the maps were not signed by the sccretary of the
Board.

Following the inilial improper adoption of the Code,

@ and the filing of these lawsuils, the Board, by styling itsolf as




h a Planning Commission, sought Lo rcadopt the Code by resolution.
r This "bootstrapping" did not altcr the mandatory provisions of
! the instrument or amend its zoning characteristics to something

1 less. The mandatory rcqgircmonLu of the statute were still not

 met.
I 9. The court finds aind concludes that the land which 1is

. the subject of Case 5311 has buen zoned B-1 liighway Business from

r the time Summit County ficst caopied a zoning regulation in 1969,

ﬁ and the usecs proposed DV plaintii{ Robin G. Theobald in his

“ amended site plan applicatiop are permitted uses under that

|| 2oning classification.

It 10. In Case 5311, the court finds that although the Code

p had not even been adopted at tie Llie the application for site

i plan approval was before the Regional Planning Commissiqn ("RDC")

! for review, the RPC recommended dcnial of the application on the

Il basis of noncompliéncc with the Code. When the application came

1 before the Board, the only issucs addressed by the Doard in voting

to return the matter to the RPC for further consideration, other

| that noncompliance with the Code, were the issues of highway ac-

| cess and water availability. It is clear from the record, and

e e . ———, = et e - . = e e st e e e e e e s i e
.

b the court finds, that at that tince there was no justifiable

question concerning cichexr hiahway access dr water availability,

| and that’all other rcquircments necessary for site plan approval

" had been met by the applicant.

* .11, Baéeﬁ‘gn the f[oregoing, the Céurt finds and concludes
| -

i that the Board abused its discretion, and acted in an arbitrary

and capricious manncr, in directing that the matter be resubmi-.ted

' matter is remanded to the Board for appropriate action not incon-

sistent herewith. o

|
i to the RPC. Such action of the loard is hereby vacated and the *
I
|
l
|



*

12. Ordinarily, the foocgoing determinations would bue
dispositive of all issucs in thi. case, particularly in light of
the general rule that a court: suould, whenever possible, avoid

)
. . . . ...
deciding constitutionual issucs.

13. However, theire are ol least two.uxceptions to that
general rule, both of which apyply here. One exception exists
where the matter before the court i of sufficient public
inteicst or importance; the coucce Jinds Lhat clearly to 1w the
case here, as 1is indicééud by the intervention in these cases of
the Attorney General at the Fequest of the Governor. The other:
applicable exception iu that which cuists where, as Lhe court
finds to be the case hcere, the watieors at issue arc likely to be
of a recurring nature. Finallyv, the court notes that counsel for
all parties have agrecd that tle couirt should address the issue
of the constitutionality of tnc Code.

In view of the foregoiny, the court will, reluctantly,
address the constitutional issuc in this case. The court's re=-
luctance is based on tie generul proposition that constitutional
questions should be avoided, and is not because the courtl is
doubtful of how the issue of cosscitutionality shduld bg resolved
in these cases.

14. The court, in delciiining the'constitutionaliﬁy of
the Code, does so being fully avere of the limitations and re-
strictions placeqlgn this court, or any cogrt, whnein dealing with

the constitutionality of zoning regulations. The court has con-

1

[

sidercd the admonition in fop:o . v. Town of Chorry lHills Villag
180 Colo. 217, 504 P.2d 344 (197.) stating that, for both pract}-
cal and leygal reasons, a court is without power to substitute iés
zoninyg philosophy for that of Lin: zoning body. This court wilg
not and does not subsltitute its pinilosophy for that of the Doadﬂ

of County Commissioncis.




fi baun v. Citv and Cowntv . benver, 147 Colo. 104, 3063

+ P.2d 688 (1961) and a number oi other cases, establish clearly

| that a zoning regulatioa is prcouied Lo be valid, and that one

!
I oy :
, challenging such regulation bears the burden of overcoming the :
l i
I presumption of its validity beyond a reasonable doubt. The i
' |
y findings set forth in the following paragraphs are findings es-— E
1

i tablished by the evidence beyond o reasonable doubt. '

15. At least oane of i Code's clear purposes o Lo
; ' ;
i restrict competition Lo specific eographical areas of the county,

which the Code designates as "groviih centers." This is not

b=

[
i

ﬂ simply a restriction between goveramental entities such as munici-
i . . : . . '
“ palities on the one haid and tiue county itsclf on the other.

! .
'l

1
l
'
'
'

! Rather, it is clear that privaic ceconomic factors were considered

by, and affected by, the Code in che designation and location of

growth centers, as shown by thc {uvored status as growth centers
which was given to both Copper iFountain and Keystone, neither of

which are municipalities. It should also be observed that one

. existing municipality in the county, namely the Town of Blue River!

. i
was not accorded "growlh cenicr” slatus by the Code. It should :
|

also be noted that in tue case oo the county's municipalivics ;
V other than Blue River, a great «cal of land not presently within ]
é the bqundaries of such nunicipilicices and‘ﬁot presently exper- ;
'

1

iencing development ol any consoquence, was included within the
;"growth center" §9§?gnation.
E 16. It 1s apparent ifrom the Code and from the cvidence
! that the Board and it agents waede a determination to favor foré
development, those arcas of the county where the anticipated de=-
velopers were belicved to have very substantial financial re-
' sources: witness, again, areas such as Kevstohe and Copper

| .
i Mountain.

e = e . . — ———— e e = — — — e s+ i =
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|
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|
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17. Certain gcographical arcas of the county wuoio cither

included or excluded from growth centers without any appaircnt
rational basis. One of the clearest examples of this would be a
[
comparison of the inclusion witain a grovih center of the large
tract of undeveloped land north of Silverthorne, and the eoxclu-
sion from a growth centei of thoe substantial area of already-
developed land located at Farwer's Corner. As a matter of fact,
the Farmer's Corner arca and che idjacent meadow constitutce some
1y
of the most desirable acvelopable property in Summit County, and

the failure to designatc this acci as a growth center is without

any apparent rational bYasis.

There was sowme tescinony to the effect that the property

in the vicinity of Farmer's Coiwcr was in a so~called scenic
view corridnr. In otier words, ULhe county wants to retain the
area immediately west of the coidicicial area at Farmer's Corner
in its present condition so that those traveling Highway 9 will
have a view to the gateway of the Upper Blue River Valley. The
court notes judicially that the gatewavy to the Unpber Blue and
Breckenridge ineludes the intervening raek ni1ps,“®hich no one

could consider scenic.

It has been,appropriatcly, suggested in argumnent that
if the present land usce planncirs of Summit’ County, including its
Board of Commissioncrs, are desivous of retaining "scenic-
corridors" of highly developable i’roperty, .perhaps consideration .
should be given by them to the purchase of the property. DBrought
to mind is the terse comacnt of Mo, Justice lolmes made ycars nco
in another context:

"We are in danger of forgetting that a strong

public desive to impreove the public condition

is not cnough (o warr.ant achicving the desire

by a shortcr cuc than the constitutional way

of paying Jor the change."

Pennsylvania Coal Co. wv. Hohon, 2600 U.s. 393, 43 8.Ct. 158, 160

67 L.bid. 322.




18. The preseace or ohaonce of what has been called

"infrastructure”" has bcea assciied by the defendants as onc of

the most important consiceration:s in designating specific areas

in the Code as growih centers. hivviever, some areas with sub-

stantial infrastructucc sucih as Lhe Yarner's Corner arca and the

Gold King area, werc excluded Jio. growth centers. In the case

of the Gold King, this was done oven though that propuexty
mediately adjacent to oia alvewi —designated growth conter

areas with minimal or nonexiscend infrastructure, such as

vas

Other

the

large undeveloped arca north” off silverthorne, were included

within growth centers.

19. There was w0 retioaal basis for excluding from a

growth center those agricultur.,iy zoned lands owned by the

plaintiffs in Civil Actions Nos. 5204, 5306 and 5357, which lie

to the south and southcait of Licuhenridge. Moreover, it was

shown that the existing agriculiural zoning classification
g

and the more restrictive R-ME zouning classification contained in

the Code for parcéls of less than 20 acres preclude use of

land in Civil Action No. 5304 {or any purpose for which it

(A=1)

the

is

reasonably adapted. Noi was tivre any rational basis for ox-

cluding from a growth ccater thoe Farmer's Corner area, which

already has existing in{rastruciurce and a number of commercial
establishments, being in part ¢ restaurant and bar, natural gas

supply center, a filling station, ¢rocery store, and other like

commercial establishmencs.

2

cluding the arca known as Swanmit Cove (portions of which were the

subject property of Civil Action iho. 5303, Key West Farms,
the subject property iavolved in Civil Action No. 5302, is

cated between the "growth cenicvs" of Dillon and Keystone,

20. An arca consisting of some 700 or 800 acres, in-

and

lo-

. e e — .y -




. newcomers in order to avoid futuice burdens, econowmic or otherwise,

being less than two milcs froii cilher growth center. This arca
was shown by the evidence to have cxisting zoning for approxi- f
mately 2,500 residential units, including several hundred alreadyi
constructed, as well as cuminercially zoned areas. Much of such g
property (including that described in Civil Actions Nos. 5302 5

.. !
and 5303) has been inciuded in an existing water and sanitation j
;
district for many years, und it 3o and has been served for sevcraﬁ

ears by roads, telepioiae, clec vicity and other tvpos of infra-
. 1

structure. Nevertheless, the bouandaries of the growth centers

propertics therefrom, wiihoul wa.v apparent rational basis for

!

i

. ;

were arbitrarily drawn in suc¢h a manner as to -exclude these |
!

1

I

such exclusion. .
|

21. Defendants have avgued that allowing growth outside
the designated growith centers would place an undue burden on ser-
vices and utilities such as police protection, ambulance service .

and waste water treatment. Ia “ounship of Willistown v. Chester-

’

dale Farms, Inc., 341 A.2d 466 (la., 1975), the court notcd that |

it was unconvinced by Willistown's argument that the devclopcer's

v s ’ ' . {
plans would overburden the town's municipal services, stating: |

"Suburban municipalitics within the area of urban outpour must

-

meet the problems of population cxpansion into its borders by :

increasing municipal services, and not by:.the practice of exclu-

sionary zoning." TFuriher, as sti.ted in National Land and [nvest-
|

ment Company v. Kohn, 215 A.2d 597 (Pa., 1966), at Gl0, "[z]oning

is a means by which a governmental body can plan for the future ==
it may not be used as a wmeans to deny the future. ... A zoning

ordinance whose primary purposc is to prevent the entrance of

upon the administration of public scrvices and facilities cannot

be held valid."

=10
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22. In making its findines and conclusions herein, the

court recognizes that a growch ¢ ogitor concept may, in certailn '
] \ '
circumstances, be usciul :and aporcopviate, and also finds and i

determines that the proscace oc absence of infrastructure is
indeed one of the appronriate oo iloria to be considered whon f
applying the groweh coiiicsy conee . However, those concepts and
criteria have boeen uinconsiicuiicoad iy applicd 4l £hese Caoeo.
)
[ .

23. The court finds aid concludes that the Poard of j

]

County Commissioncrs, acting‘nu tiie Loard of County CommissionqrsJ

acted arbitrarily and cavciciouw .7 when it adopted the Compre- !

hensive Land Use Code wivicii dnc!ioies within it significant pro-
visions which constitutc zoning.

24. As adoptced, the Coar constitutes a denial of sub-
stantive due process, of e¢ual ;wocection of the laws, and, as
applied in the instant cases, Lawe Code is not an appropriate
exercise of the police power co 1..eserve and protect the public
health, safety and weliare.

25. Based on the foircoing, the éourt specifically

i
|
I
1
f
]
]
]
i,
i
1
1
|
|
1
1
'

finds and declares that the Sueait County Cowprchensive Land Use
L )
Code 1is and shall be null, void and of no cffect. ‘ ;
26. The court has beo, acked to.consider retaining
juriséiction in onc or morc oi Lhe cases consolidated for trial;
that request ig QQnicd.
) 27. Cogts will be awarded to pléintiffs. Plaintiffs
in each casc should subiit a bhil') of costs to the court and,
following the submission thercol, an evidentiary hearing will':

|

I

i

|

i

be set for determining those cousis which should be assessed | i
against defendants. ;
' |

]

|

-11- i




28. The stay‘prcviOuuly entered by this court is

vacated, ‘effective as oi ‘the Li.we those findings, conclusions

o
and judgment were orally announced from the bench on May 2, 1979.

Done and signed in open court this.4th day of Junc,

1979,

ry

DY W COURT:

) //' /)" \) \\
e J
. ‘ ( A

. -
— e e TS T

V. G. Seavy, Jr., Distiuict Judge
/ !
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