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Today’s Presentation

Where it Can Go

ou Want




What is Land Use?

Land use laws are the body of statutes, regulations, permit:
or approvails, and plans that govern what structures can be
constructed and uses can be engaged in on a property.
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What my friends think | do What applicants think |

What the APA thinks | do What | think | do What | really do



Planning and Regulatory Authority

atutes and local home rule
S morning)

de to your local regulator

ent but defin
se litigation

yers, your plan teaches therr




What is a Comprehensive Plan

What the Plan Should Do
What You May Hear/Think For You

APeace and harmony  APolicy Document

A Significant public ADevelopment Framework
SeuaneHRgnpul APriorityList

ASyne_rglstlc mulevel A Systeninstructions
solutions

AFunding Guide
A More consultant fees



is a Comp Plan Supposed to Be?

A Not an end product

ot a specific blueprint

Not happy thoughts
about future civic
projects

A Not a single project




Why Should Elected Officials Care?




also because:

S political affiliations
2ir community needs
1IN prosperity.
siness leaders, and
ely players to be ap

e s . O

anning in Ameri¢2012)




Plan Content

A
A

o To I

ALand Use
AEnvironment
ATransportation
ARecreation

Town of Erie, Colorado
2005 Comprehensive Plan
Plan Map

Frederick




Plan Link to Regulations: Information

A A

AApplicants, staff, officials can
AUnderstandable all interpret requirements

: AApplicant can understand how
APredictable application will be evaluated

ARegulations will be applied in
same manner across different
applications

AConsistent
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Division 4.18 Community
Commercial District (A)
Purpose.The Community
Commercial District provide
a combination of retail,
offices, services, cultural
facilities, civic uses and
higher density housing. Mul
story buildings are
encouraged to provide a mi
of residential and
nonresidential uses. Offices
and dwellings are
encouraged to locate above
groundfloor retail and
services.
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Plan Link to Regs: Policy Frame for Zoning

o

Neighborhood Commercial, 35
1200 PurposeThe uses
permitted in this district are
Intended primarily to serve the
needs of the surrounding
residential neighborhood by
providing goods and services
are day-to-day needs generall
classed by merchants as
"convenience goods and servic
Businesses which tend to be a
nuisance to the immediately
surrounding residential area a
excluded even though the gooc
and services offered might be
the convenience classification
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Plan to Regs: Objective Criteria

1. The proposed zoning or rezonlng promotes the purposes of th
ZoningOrdinakee-astated 1M Seclv -0

ne proposed zoning or rezoning Is compatible with éxisting
surrounding landses othe land uses envisioned in the
omprehensive Plan; and

3. The propesed zoning or rezoning meets-ateast one of the
followingadditional criteria

a. The proposed zoning or rezoning promotes implementatiba Gomprehensive
Plan; or

b. There has been a material change in the character of the neighborhodbteor in
City generally, such that the proposed zoning or rezoning would be e
interestand consistent with the change; or

c. The property proposed for zoning or rezoning was previously zoned in error.




Plan Link to
Regs: Staff
Report with
Development
Applications

SUMMARY:

The applicant proposes to rezone 60.506 acres from PCD to PD, for development of a
single-family residential subdivision. The PD zoning designation will allow for uses
including but not limited to: single-family dwellings and accessory buildings, in-home
daycare (subject to the licensing requirements of the State), foster family care (subject
to the licensing of the State), public and quasi-public recreation facilities including parks
and playgrounds, trails and bike paths, and their accessory structures, and essential
permitted services. The Board of Trustees previously approved at its January 21, 2014
meeting, an annexation and rezone to PD for two small parcels adjacent to the
proposed development. These parcels are on the east, and west edges of the
development, and are part of the overall rezone map.

The Rezone is being reviewed concurrently with a Preliminary/Final PD Site Plan
application and.2-Rrciiiinaiy/rinal Flat of the property.

CONFORMANCE WITH THE MONUMENT COMPREHENSIVE PLAN AND TOWN
CODE

The site IS Gvaicd=in.2n area _desianated bv the Monument Com=rgiiciisive Plan for
Mixed-Use Development. The proposed rezoning promotes the following principles and
policies of the Comprehensive Plan:
e Land Use Principles
o LU-Liii — Protect natural environmental features, particularly flood prone
lands and drainageways.
LU-Liv — Stage growth in the community and promote infill development
on vacant land, with particular attention to the Downtown core.

+ Land Use Policies
LU 3 - Carefully consider the environmental, visual, economic, and land
use impacts of new development and, where possible, incorporate,
mitigate, and buffer or visually screen land uses that differ in type and
density.

e Transportation Principles
TR-I - Provide an efficient, safe, continuous, and connected transportation
system.

e Transportation Policies
o TR 1 - Identify and prioritize transportation deficiencies and future
transportation improvements.
TR 7 — Substantially reduce risks to public safety within the transportation
system, including, but not limited to, turn and acceleration lanes.
TR 8 — Encourage the dedication and/or acquisition of additional roadway
rights-of-way.

5/07/14 Staff Report to PC re Lake of the Rockies Rezone




Plans Link to Regulations: Decisions

A
A

O. The staff report found that the amendment met all the decision criteria for
approval of a Comprehensive Plan amendment as prescribed by SMC 17G.020.

Comprehensive Plan Amendment Procedure.
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Why Should You Care?
A

APublic meetings/ hearings ar
processo principles

Almpressions of local government credibility and integrity are
at stake

ACitizens must be treated fairly and with respect

AGood decisions must be documented (your lawyers will like
this!)



What does a ‘“bad’” meeting look like?

cil/board discussions

the fly

rovide clues:
yened?9d
come up with

e deal from t




What does a ‘“‘good”

meeting look like?

t procedural frameworl

ord and testimony in
the review criteria in

estimony and utmost
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SHOPPING
CENTER
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DEVELOPER
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Pylon or Monument Sign

MAJOR
TENANT

LT

“Shops, Fast Food, Banks, S&L's o)/

Whatever the Traffic

will Bear!!!

Pylon Sign

We all see things differently . ..

MAJOR
TENANT

To New Low Income &
Retirement Housing

- : ,_1,,%'0 Ve

Landscape Buffer

‘\Meundering Sidewalk

i A

SHOPPING

.« CENTER

AS SEEN BY

o MAJOR
1P TENANT

A
SHOPPING
CENTER
AS SEEN BY
THE CITY

Brownstein Hyatt Farber Schreck, LLP




Meeting Preparation

A

A

AWhat type of decision am | being asked to make?
AWhat actions are needed before | make my decision?
AHave all those actions been completed correctly?
AWhat review criteria will apply to my decision?

ADo | have all the information | need from staff and preceding
reviews?



Preparation ~ Example

A

\VV Complete application submitted
V' Neighborhood meetings held
\/ Planning commission recommendation

\/ Staff report complete with analysis of request against the
review criteria and staff recommendation

\/ Likelihood of substantial public testimony? (Should | alert tt
family & bring snacks?)



Process Supports Substance

I an application
N dea or

on and facts
ed review criteria an
e whether the

the relevant
S to make a justifiable

C




Running the Meeting

A Chair runs the meeting and keeps procedural order
AMay also help redirect substantive discussion on point
AChair as Omeeting managero vs.

A General procedural order of meetings:
AStaff presents its analysis and recommendation

AApplicant presents its ca8@specially details of specific project, public
outreach, compromises/changes made

APublic testimony
Board/council asks; guestions during faftmding

APublic hearing closed

ABoard/council deliberations
This IS where you can take stands and announce positions

ABoard/council decision

Deliberation
& Decision



Beware!
Dangers of Drafting at the Podium

ANegotiations and conditions on thedflw h at 6 s t
problem?

AAppeasement and placation vs. substavased,
deliberative decisiocmaking

Remember, consensus not unanimity
AApplication may need to go back for renewed process
AAdministrative and legal implications

ARemember who you are: faeind substancbased
decisiormakers

AMake conditions judiciously and only when obviously relatec
to meeting the standards and review criteria



Other Meeting Tips

esentations

d similar formal




" M
[




Follow the Procedures
(Procedural Due Process)

Fundamentally, due process consists of e
two things: =
A Notice
A Opportunity to be heard

- yoo e

S Yoo CANT ..

— YOU CAN.. ..

4. >/@ O CANT



Notice

AWhat notice is required?

AColorado Revised Statutes
Annexation, vested rights
AMunicipal Code

ATypes of notice

Attendance at hearing creates

AMailed presumption of notice; right to
Who is entitled to receive? challenge notice is waived
ANewspaper

APostingd on property

APostind officially designated
agenda posting location
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Opportunity to be Heard

‘_

A Applicant s
AWhen can applicant submit additional information?
Packet deadline v. close of hearing

AWhen do changes to the application rise to the level of a new
application v. modifications, conditions of approval?

AWhat problems are created by new/late information and how
can they be addressed?




Opportunity to be Heard
APublic

ATime limits for public testimony

ALimitations on evidence that
can be presented

ALimits on who can testify

Group testimony by
residency, proximity to
property site
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Fun with Land Use Ac ron ym_s'j:_"_;..
NIMBY - Not in my backyard , Grossenaliie 470

NOPE - Not on Planet Earth

BANANA 1T Build absolutely nothing anywhere near
anything

LULU T Locally Undesirable Land Uses

CAVE I Citizens Against Virtually Everything

DUDE i Developers Under Delusions of Entitlement

\ L;sm NEIGHBORA:

l




WE ARE ALSO
OPPOSED TO
DEVELOPMENT IN
OuR S\DE YARDS




Types of Decisions




Legislative Actions

A Public policy relating to matters of permanent or
general character.

A Of general application.

AConcerns an area usually general by legislation.
(State Farm v. City of Lakewood, 788 P.2d 808 (Colo. 1990

Brownstein Hyatt Farb&chreck
LLP



gislative Actions

slon makers

PYOou araking




Legislative Actions

A May be challenged only by
Initiative orreferendum

b

Alnitiatived Citizens power to
Initiate a new law by
proposing it for a vote of the
people.

AReferendun® Citizens power
to refer a law passed by the
legislative body to a vote of
the people.
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Legislative Actions BE 48

AGoverning law

APowerf initiative and referendum liberally
construed, and any governmental action that has the
effect of curtaili ng th

legislate Is viewed with close scrutiny.
McKeev. City of Louisville, 616 P.2d 969 (Colo. 1980).
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Quasi-judicial Decisions

A Courts look to threfactors to decide whether something is
guastjudicial:
AState or local law requiring to the community.

AState or local law requiring following notice, and
and present evidence.

AState or local law requiring the body to make a determination by
applying facts of a specific case to certain criteria established by
law.

A If these three things are true, it is probably a gyadicial
type decision.

A Practice pointer: code should state which types of decisip
the municipality considers to be qtjadicial.



Quasi-judicial Actions

A Generally involves determination of rights, duties, or obligations of specific
iIndividuals by applying existing legal standards to facts developed at a
hearing conducted for the purpose of resolving the particular interests in

guestion.

ANo Ol 1t mus ¢t est guditia actionqherry Hilis Regdrt Dey.
Colo. V. City of Cherry Hills Villagé7 P.2d 622 (Colo. 1988)).

A Generally reactionary, not prospective, and apply to specific individuals,
situations, or parcels of laipdafayv. Bd. Of County Commissioners of
Boulder Count$48 P.2d 892 (Colo. 1993.

In a quasjudicial proceeding, you
are acting like a




Quasi-judicial Actions

A
A

ADeci si on makers should make
the record.

APotential for real or perceived bias/influence.

ACompare a court cas@would you want to find out the judge
spoke privately to the other side?

ACan invalidate the decision.



i-judicial Actions

onflict between need




ourt will only overturn
BERRC | | 0s de

Jse of discretion
ceeds Counci

trary and capricious

urt wi | | u
S on | f
f Sviderfcé it theé record
BERRDO ' t s t he




Administrative or Executive Actions

BRI C at | C




Legislative v. Quasi-Judicial

Zoning is BOTH legislative AND cuagicial AT THE SAME TIME



Legislative v. Quasi-judicial Land Use Actions

A = Snyder v. City of Lakewod@®9 Colo. 421, 541
P.2d 371 (1975);

A 1Wick v. Bd. of County Commissipners
689 P.2d 699 (Colo. App. 1984) andeynolds v. City Councill
of the City of Longmqr&80 P.2d 1350 (Colo. App. 1984);

A aCherry Hills
Resort Development Co. v. City of Cherry Hills Village, supre



Legislative v. Quasi-judicial Land Use Actions

d of AdjustnéitP.2d 541(Colo. 1990);
ewqd@¥2 P.2d 225 (Colo. App.1983);
. App. 349, 532 P.2d 770 (1975);

App. 231, 585 P.2d 925 (1978).

l.lceussm -
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“Hybrid’® Actions

A Rezoning, under Colorado law, is alwsys quasijudicial for
puUrposes of ex parte communications being prohibited, and the
ability to challenge undet.R.C.A06(a)(4), legislative, for
purposes of challenge by Initiative and referendygolis v. bistrict

Court 638 P.2d 297 (Colo. 1981)).




Follow the Review Criteria

(Substantive Due Process

lance with review criteria;
1d capricious
Interpretation, may use

IS unconstitutionally
of common
and diffe

2 are not sufficient, must
criteria




Standing to sue

ality
to | egi s|
1 land use law







Takings

1. Theregulations must have & to the public
purpose to beadvanced.

Nollanv California Coastal Commisd®87

RATIONALE: New house created wall of residential developmen
that would prevent public psychological awareness of public bea




Takings

2. Deprivation of All Economic Value: Inverse Condemnation
Property Owners are not ent |t




Takings

Deprivation of all economically viable use is an unconstitutional
takingso Lucas v South Carolina Coastal Commik3sh

After purchasing lots, Beachfront Management Act enactedridinew homes on
2 remaining vacant lots.
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Takings

Exactions and Land Dedications must hav
a rough proportionality to the impact or
demand caused by the development.

Dolan v Tigardl 994
Koontz v St. Johns River
Management Distri@013




Section 1983

lolation of

allef In land use

overy 0




Continuance, Complete Record, Findings

bad deci si

lon of review criteria,

t or neighbors
he decision is final

Indings to support the

on
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Zoning for World Peace




What is Zoning Anyway?

ATTACH TO THE LA
2ty, and general

nd form of what may
lons
iées used In

w development and use:




What Does Zoning Do Well?

policies for future land use

ses
red land uses

buildings
2s (setbacks)

requirements

parency
ACon owhat 6 (buil d
oOwhoo OwWners, renters, op

ates iIncompatible land usq

=




Example: Zoning vs. Licensing to regulate
Home-Sharing




Zoning vs. Licensing

I . R R R

What do rules
apply to?
Policyimpetus?

Retroactive or
prospectivan
applicability?

What do rules
address?

Land Person or business

Almplement longange land use AEnsure public safeg/ welfare
plans/policies ARaise revenue to offset cost of
AEnsure prohibition or control ofregulatory system or fund gener:
incompatible uses goVt.

Prospective (typical) applies to Both retroactive & prospectide
new development & uses applies to new and existing
businesses

ALocation or density of land useg\Location or density of business
APhysicaform of development o ADay-to-day operation of

land use business

AUse of land, buildings, or AQualifications and/or character
structures of business operator




Zoning vs. Licensing

Zoning Licensing

Renewal of right No (typical)d zoning rules Yesd regular renewal required to
required? and rights run with land  ensure compliance/inspections

How are rules Upon applicant request to Uponapplicant request to license
administered and  build or expand a building, new or existing business
applied? or establish/changa land

use at a particular location

What are remedies Order for compliance; Licensenay be suspended or
for noncompliance? permit may berevoked,; revoked; civil fines or criminal
civil fines or criminal penalties

penalties
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Zoning Issues — Property Owner’s Perspective

)ow much risk, time and

S designatio
Ing?
sory, or illegal?

e property? Will adjacent
ple with theirs?

e to adjacent zoning?
will also be interested in th




Zoning — Source of Authority

A
AHealth, Safety and Welfare
A
oaThe powers not delegated to the United States by the Constitutior
nor prohibited by it to the states, are reserved to the states
NEaLISOUA@SEt &x 2NJ G2 0KS LIS2LI ¢
A

APolice; health, suppression of disease; removal of weeds brush an
rubbish; prevent and suppress riots; restrain and punish loiterers;
prohibit and punish cruelty to animals; establish and erect jails;
regulate running at large of animals; regulate and license
pawnbrokers; enact and enforce gambling ordinances; etc. . . .



Colorado Municipal Home Rule Authority
Article XX, Section 6

AThe people of each city or town of this state, having a population o
two thousand inhabitants as determined by the last preceding
census taken under the authority of the United States, the state of
Colorado or said city or town, are hereby vested with, and they
shall always have, power to make, amend, add to or replace the
charter of said city or town, which shall be its organic law and
extend to all its local and municipal matters.

ASuch charter and the ordinances made pursuant thereto in such
matters shall supersede within the territorial limits and other
jurisdiction of said city or town any law of the state in conflict
therewith.



Poorly drafted standards

Subjective Obijective standard
Standard

OPr eser véeA Maynotdemolish structures older than 50 years without speg
Exi sting review
New structurasmust use same architectural style
Create standards for new development that includes setbacks
detached sidewalks, tree lawns, etc., which are the same as
existing

oOoPropor tioMa x i2bPagreaterin height than closest adjacent structures
ti me of applicationo

OHar moni c

0 Compat i kTwoorthree story buildings must step back to one story within 2!
feet of property line when adjacent to single story development

0 Palrikk e 6 One treeand three shrubs per 20 linear feet




Lack of Procedural Guidance

A Notice

Required

AGood zoning code not review
only tells you you Commission
may do, but you
must ask permission to '

Decision

do it
Comprehensive Plan
Amendments




Negotiated Development

1 Development (PUD or




off the mark com

Ad hoc decision making N
REAL 'E:Aﬂ-:ﬁ.\:l
) ﬁEmu&E?E..m-]...
ASpot zoning SodEibic 00

A Special conditions




Capacity of Staff to Enforce




Capacity of Staff to Enforce

A Zoning cannot override a recorded covenant.

A1/22y'7\)/3 Ad y2id
aK2dzZ R y20 0S




Questions?
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New Urbanism
A Traditional Neighborhood Development

A Congress of New Urbanism

Many examples in
ColoradodStapleton
Lowry, Prospect, Belmar,
South Main

| SRttty
Jedrcrereee!



Form-Based Codes

Approximately 282 ForBase Codes have
been adopted in the U.S.



Tactical Urbanism
AoOPd&Jm6 uses such as sidewal k

A Guerrilla urbanism art, public seating
A Lowcost, little or no approval process, temporasgs

IF YOU SEE SOMETHING REMOTELY PROGRESSIVE...

...REPORT IT!

D,

ONLY YOU CAN STOP URBANISM!

BROUGHT TO YOU BY THE CITY OF HAMILTON DEPARTMENT OF ROADWAY SECURITY AND ASPHALT RELOCATION




Disaster Resilience/Sustainability

A Resilient DesigBiverse, Redundant, Passive, Durable
A Impr INg Implementation for natural hazard areas
Al In essential infrastructure and emerger




Energy: Fracking, Solar, Wind

A Challenges of Balancing Private Property, Economic, and Put
1dustries




Increased Administrative Authority

r applications which meet
favor clarity in regulatio

by elected and
ve and political

erve as a significant
eview criteria

L
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Plans, Regulations, Partnerships, Money

| >4

2 Implementation proce
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How: tol geti the development you want: CIP &

IV
«

Follow the Money!



