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ÅWelcome and Introductions 

ÅPlanning Fundamentals - Planning 

ÅPlanning Fundamentals ð Law 

ÅJeopardy 

ÅLunch 

ÅZoning: What It Can Do Well and Where it Can Go 

Awry 

ÅHow to Get the Development You Want 

ÅWrap-Up 



Land use laws are the body of statutes, regulations, permits 

or approvals, and plans that govern what structures can be 

constructed and uses can be engaged in on a property. 



Tina Axelrad and Elizabeth Garvin 



  



ÅSources of authority: Colorado Statutes and local home rule 

authority (will be discussed later this morning) 

 

ÅComprehensive plan is the policy guide to your local regulatory 

process 

ÅNot a òlegaló document but definitely a òworkingó document 

ÅWill certainly be used by a court in land use litigation 

 

ÅMost judges are not land use lawyers, your plan teaches them 

how to look at your community 



What You May Hear/Think 

ÅPeace and harmony 

ÅSignificant public 

squabbling input 

ÅSynergistic multi-level 

solutions 

ÅMore consultant fees 

 

 

 

What the Plan Should Do 
For You 

ÅPolicy Document 

ÅDevelopment Framework 

ÅPriority List 

ÅSystem Instructions 

ÅFunding Guide 

 



ÅFuture-oriented guide to incremental 

attainment of goals and objectives 

ÅContinuous, dynamic, living document 

that is periodically reevaluated and 

updated  

ÅBased on a realistic determination of 

present and projected conditions 

identified through plan creation 

ÅComprehensive look at complete 

systems in the community 

ÅNot an end product 

 

ÅNot a specific blueprint 

ÅNot happy thoughts 

about future civic 

projects 

ÅNot a single project  



ÅJobs 

ÅNeighborhoods 

ÅEducation 

ÅTransportation/Infrastructure 

ÅNatural Resources 

ÅSafety 



òTwo-thirds of Americans ñ across political affiliations 

and size of community ñ believe their community needs 

more planning to restore and sustain prosperity. 

Americans see their neighbors, business leaders, and 

community planners as the most likely players to be able 

to lead the necessary efforts to rebuild the economy and 

improve communities.ó  

 

APA Planning in America (2012) 



ÅVision 

ÅGoals/Policies (general 

and by element) 

ÅPlan Elements 

ÅLand Use 

ÅEnvironment 

ÅTransportation 

ÅRecreation 

ÅFuture Land Use Map 

ÅInvestment Priorities 

ÅImplementation 

Instructions 



ÅThree Aspects of Good 

Regulations 

 

ÅUnderstandable 

 

ÅPredictable  

 

ÅConsistent 

 

 

 

ÅThis Means 

 

ÅApplicants, staff, officials can 

all interpret requirements 

 

ÅApplicant can understand how 

application will be evaluated 

 

ÅRegulations will be applied in 

same manner across different 

applications 



Ft. Collins, Colorado 

 Division 4.18 Community 
Commercial District (A) 
Purpose. The Community 
Commercial District provides 
a combination of retail, 
offices, services, cultural 
facilities, civic uses and 
higher density housing. Multi-
story buildings are 
encouraged to provide a mix 
of residential and 
nonresidential uses. Offices 
and dwellings are 
encouraged to locate above 
ground-floor retail and 
services. 

 

Chandler, Arizona 
Neighborhood Commercial, 35-
1200 Purpose. The uses 
permitted in this district are 
intended primarily to serve the 
needs of the surrounding 
residential neighborhood by 
providing goods and services that 
are day-to-day needs generally 
classed by merchants as 
"convenience goods and services." 
Businesses which tend to be a 
nuisance to the immediately 
surrounding residential area are 
excluded even though the goods 
and services offered might be in 
the convenience classification 
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1. The proposed zoning or rezoning promotes the purposes of this 

Zoning Ordinance as stated in Section 17.1.2; and 

2. The proposed zoning or rezoning is compatible with existing 

surrounding land uses or the land uses envisioned in the 

Comprehensive Plan; and 

3. The proposed zoning or rezoning meets at least one of the 

following additional criteria: 

a. The proposed zoning or rezoning promotes implementation of the Comprehensive 

Plan; or 

b. There has been a material change in the character of the neighborhood or in the 

City generally, such that the proposed zoning or rezoning would be in the public 

interest and consistent with the change; or 

c. The property proposed for zoning or rezoning was previously zoned in error. 

Lakewood, Colorado 





ÅLand use decisions presented to governing body 

ÅWritten findings 

ÅOfficial discussion about future of the community 



The Good, the Bad and the Ugly 



ÅA well-run meeting is important because: 

ÅPublic meetings/hearings are a primary forum for many òdue 

processó principles 

ÅImpressions of local government credibility and integrity are 

at stake 

ÅCitizens must be treated fairly and with respect 

ÅGood decisions must be documented (your lawyers will like 

this!) 

 



ÅSloppy mix of public and council/board discussions 

and debate 

ÅNegotiations and deal-making on the fly 

ÅConfusing conclusions/decisions  

ÅPost-meeting murmurings can provide clues: 

ÅòWhat just happened?ó 

ÅòHow did they come up with that decision?ó 

ÅòIt was a done deal from the start.ó 



ÅIt follows a clear and consistent procedural framework  

ÅDecisions are based on the record and testimony in 

front of you and always relate to the review criteria in 

your codes 

ÅOrderly and even-handed public testimony and utmost 

respect for all perspectives 

ÅUser-friendly and not intimidating 

 



Brownstein Hyatt Farber Schreck, LLP 



ÅPre-Meeting Preparation ð your Check-List: 

ÅWhat type of decision am I being asked to make? 

ÅWhat actions are needed before I make my decision? 

ÅHave all those actions been completed correctly? 

ÅWhat review criteria will apply to my decision? 

ÅDo I have all the information I need from staff and preceding 

reviews? 

ÅRead the staff report when there is one 

 



ÅRezoning of a single parcel: 

V Complete application submitted 

V Neighborhood meetings held 

V Planning commission recommendation 

V Staff report complete with analysis of request against the 

review criteria and staff recommendation 

V Likelihood of substantial public testimony? (Should I alert the 

family & bring snacks?) 

 



ÅNot your job to decide whether an application 

presents a good idea or one that you like or donõt like 

ÅYour job is to relate the application and facts 

presented to a set of standardized review criteria and 

required procedures, and decide whether the 

application meets them all 

ÅA good process will give you all the relevant 

standards, criteria, and facts to make a justifiable 

decision 



ÅChair runs the meeting and keeps procedural order 

ÅMay also help re-direct substantive discussion on point 

ÅChair as òmeeting manageró vs. substantive participation 

ÅGeneral procedural order of meetings: 

ÅStaff presents its analysis and recommendation 

ÅApplicant presents its case ð especially details of specific project, public  

outreach, compromises/changes made  

ÅPublic testimony 

ÅBoard/council asks clarifying questions during fact-finding 

ÅPublic hearing closed 

ÅBoard/council deliberations  

ÅThis is where you can take stands and announce positions 

ÅBoard/council decision 
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ÅNegotiations and conditions on the fly ð whatõs the 

problem? 

ÅAppeasement and placation vs. substance-based, 

deliberative decision-making 

ÅRemember, consensus not unanimity 

ÅApplication may need to go back for renewed process 

ÅAdministrative and legal implications 

ÅRemember who you are:  fact- and substance-based 

decision-makers 

ÅMake conditions judiciously and only when obviously related 

to meeting the standards and review criteria 

 



ÅUse of electronics during meeting 

ÅSide conversations 

ÅTime limits on applicant / public presentations 

ÅMaking clear motions 

ÅUse of Roberts Rules of Order and similar formal 

procedural rules 



Carolyn White and Eric Heil 



Fundamentally, due process consists of 

two things: 

ÅNotice 

ÅOpportunity to be heard 



ÅWhat notice is required? 

ÅColorado Revised Statutes 

ÅAnnexation, vested rights 

ÅMunicipal Code 

ÅTypes of notice 

ÅMailed 

ÅWho is entitled to receive? 

ÅNewspaper 

ÅPosting ð on property 

ÅPosting ð officially designated 

agenda posting location 

 

Attendance at hearing creates 

presumption of notice; right to 

challenge notice is waived 



ÅApplicant 

ÅWhen can applicant submit additional information? 

ÅPacket deadline v. close of hearing 

ÅWhen do changes to the application rise to the level of a new 

application v. modifications, conditions of approval? 

ÅWhat problems are created by new/late information and how 

can they be addressed? 



ÅPublic 

ÅTime limits for public testimony 

ÅLimitations on evidence that 

can be presented 

ÅLimits on who can testify 

ÅGroup testimony by 

residency, proximity to 

property site 



NIMBY - Not in my backyard 

NOPE - Not on Planet Earth  

BANANA ï Build absolutely nothing anywhere near 

anything 

LULU ï Locally Undesirable Land Uses 

CAVE ï Citizens Against Virtually Everything 

DUDE ï Developers Under Delusions of Entitlement 
 





ÅLegislative 

ÅQuasi-judicial 

ÅAdministrative 

 

ÅNot a bright-line distinction. 

ÅCriteria from case law and CRCP 106(a)(4), not 

statutory. 



Brownstein Hyatt Farber Schreck, 
LLP 

ÅPublic policy relating to matters of permanent or 

general character. 

ÅOf general application. 

ÅConcerns an area usually general by legislation. 
 (State Farm v. City of Lakewood, 788 P.2d 808 (Colo. 1990)) 



ÅGenerally prospective in nature. 

ÅUsually relates to a matter of public policy. 

ÅNo limits on communication with decision makers. 

 

ÅWhen you undertake legislative action, you are making 

law. 



ÅMay be challenged only by 

initiative or referendum 

ÅInitiative ð Citizens power to 

initiate a new law by 

proposing it for a vote of the 

people. 

ÅReferendum ð Citizens power 

to refer a law passed by the 

legislative body to a vote of 

the people. 



ÅGoverning law 

ÅColorado Constitution ð Article V, Section 1 

ÅColorado State Statutes ð C.R.S. Sec. 31-11-101 

ÅMunicipal charter 

ÅPowers of initiative and referendum liberally 
construed, and any governmental action that has the 
effect of curtailing the peopleõs fundamental right to 
legislate is viewed with close scrutiny.                  
McKee v. City of Louisville, 616 P.2d 969 (Colo. 1980). 
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ÅCourts look to three factors to decide whether something is 
quasi-judicial: 

ÅState or local law requiring notice to the community. 

ÅState or local law requiring public hearing following notice, and 
opportunity for citizens to be heard and present evidence. 

ÅState or local law requiring the body to make a determination by 
applying facts of a specific case to certain criteria established by 
law. 

ÅIf these three things are true, it is probably a quasi-judicial 
type decision. 

ÅPractice pointer:  code should state which types of decisions 
the municipality considers to be quasi-judicial. 

 



ÅGenerally involves determination of rights, duties, or obligations of specific 
individuals by applying  existing legal standards to facts developed at a 
hearing conducted for the purpose of resolving the particular interests in 
question. 

ÅNo òlitmus testó for identifying a quasi-judicial action (Cherry Hills Resort Dev. 
Colo. V. City of Cherry Hills Village, 757 P.2d 622 (Colo. 1988)). 

ÅGenerally reactionary, not prospective, and apply to specific individuals, 
situations, or parcels of land (Jafay v. Bd. Of County Commissioners of 
Boulder County, 848 P.2d 892 (Colo. 1993)). 

In a quasi-judicial proceeding, you 

are acting like a judge. 



ÅEx parte communications prohibited 

ÅWhy? 

ÅDecision makers should make decision based only on whatõs in 

the record. 

ÅPotential for real or perceived bias/influence. 

ÅCompare a court case ð would you want to find out the judge 

spoke privately to the other side?  

ÅCan invalidate the decision.    



ÅDifficulty for elected officials ð conflict between need 

to listen to and represent constituents, and need to 

make a fair and impartial decision. 



ÅMay be challenged 

only under C.R.C.P. 

106(a)(4) 

Å28 days 

ÅReview is on the record ð 

no discovery 

ÅMunicipality must 

òcertifyó the record 

ÅExpedited process  

 

ÅCourt will only overturn 

Councilõs decision if it is  

Åabuse of discretion 

Åexceeds Councilõs jurisdiction 

Åarbitrary and capricious 

ÅCourt will uphold Councilõs 

decision if òany scintillaó 

of evidence in the record 

supports the decision.ó 



ÅGenerally non-discretionary 

ÅDonõt involve application of a set of criteria or 

standards to a set of facts. 



Function Legislative Quasi-Judicial 

Master plan/general, specific plan x   

Comprehensive zoning x   

Zoning text amendments x   

Piecemeal rezonings x x 

Special exceptions   x 

Variances/conditional use permits   x 

Subdivision approvals   x 

Zoning or use permit issuance & 

violations 

  x 

Zoning is BOTH legislative AND quasi-judicial AT THE SAME TIME 



 

ÅThe following matters have been held to be quasi-judicial in character: 

ÅRezoning -  Snyder v. City of Lakewood, 189 Colo. 421, 541 

P.2d 371 (1975); 

ÅSubdivision applications, Vick v. Bd. of County Commissioners, 

689 P.2d 699 (Colo. App. 1984) and Reynolds v. City Council 

of the City of Longmont, 680 P.2d 1350 (Colo. App. 1984); 

ÅApplications for approval of development plans, Cherry Hills 

Resort Development Co. v. City of Cherry Hills Village, supra; 

 



ÅVariance requests, Danielson v. Zoning Board of Adjustment, 807 P.2d 541(Colo. 1990); 

ÅApplications for licenses, Scott v. City of Englewood, 672 P.2d 225 (Colo. App.1983); 

ÅSpecial assessments, Cline v. City of Boulder, 35 Colo. App. 349, 532 P.2d 770 (1975); 

ÅLiquor license matters, Norris v. Grimsley, 41 Colo. App. 231, 585 P.2d 925 (1978). 

 



ÅRezoning, under Colorado law, is always BOTH quasi-judicial, for 

purposes of ex parte communications being prohibited, and the 

ability to challenge under C.R.C.P. 106(a)(4), AND legislative, for 

purposes of challenge by initiative and referendum.  (Margolis v. District 

Court, 638 P.2d 297 (Colo. 1981)).   



ÅDecisions must be based on compliance with review criteria; 

otherwise, decisions are arbitrary and capricious 

ÅCourts give SOME deference to agency interpretation, may use 

states purposes 

ÅCriteria must not be VAGUE ð a regulation is unconstitutionally 

void if òpersons of common intelligence must necessarily guess 

as to its meaning and differ as to its application.ó 

ÅConclusory statements of compliance are not sufficient, must 

state WHY application meets review criteria 

 

 



ÅPersons with a legally protected interest 

ÅApplicant 

ÅAdjacent Property Owners 

ÅProperty Owners who receive notice 

ÅSometimes adjacent Home Rule Municipality 

ÅòFacialó challenge to legislative acts can be brought by any 

party potentially affected by the adopted land use law 



Takings is a violation of  the 5th and 14th 

Amendments of  the Constitution 
 

3 Points to Know 

1. Essential Nexus 

2. Loss of All Economic Value 

3. Rough Proportionality 
 

 



1.  The regulations must have an ESSENTIAL NEXUS to the public 
purpose to be advanced. 

  Nollan v California Coastal Commission ð 1987 

RATIONALE: New house created wall of residential development 
that would prevent public psychological awareness of public beach. 



2.  Deprivation of All Economic Value:  Inverse Condemnation 

Property Owners are not entitled to the òhighest and best useó 

 

 



Deprivation of all economically viable use is an unconstitutional 

takings ð Lucas v South Carolina Coastal Commission, 1992 

 After purchasing lots, Beachfront Management Act enacted that barred new homes on 

2 remaining vacant lots. 



Lucasõs lots today 
 



Exactions and Land Dedications must have 
a rough proportionality to the impact or 
demand caused by the development. 

 

Dolan v Tigard, 1994 

Koontz v St. Johns River 

Management District, 2013 



ÅFederal Cause of Action for violation of 

constitutional rights 

ÅOften included as a claim for relief in land use 

cases 

ÅAllows for recovery of attorneysõ fees 



ÅDonõt rush to a bad decision! 

ÅContinuance is appropriate if: 

Å there is new information,  

Åif there is any uncertainty about the application of review criteria,  

Åif there is any threat of litigation by applicant or neighbors 

ÅThe record must be complete before the decision is final 

ÅThe record should include detailed findings to support the 

decision 





ÅRemember the old saying:   

òWhen the only tool you have (and love) is a 

hammer, everything begins to look like a nail.ó 



RULES & REGULATIONS THAT ATTACH TO THE LAND 

ÅPromotes the public health, safety, and general 

welfare  

ÅControls the physical character and form of what may 

be built on land in particular locations 

ÅControls the way buildings and sites are used in 

particular locations 

ÅRegulates compatibility of new development and uses 

with existing neighborhoods  



ÅImplements long-range plans and policies for future land use 
development and growth 

ÅRegulates new development and uses 

ÅDirects allowance & location of desired land uses 

ÅPrevents establishment of or separates incompatible land uses 

ÅDirects general shape and form of buildings 

ÅHeight, bulk, massing, lot coverage  

ÅDistance from streets and property lines (setbacks) 

ÅAmount and location of parking  

ÅSets minimum building design requirements  

ÅGround-floor entrances and transparency  

ÅControls the òwható (buildings and land use) rather than the 
òwhoó (owners, renters, operators) 



ÅCity of Denver, Colorado 



Zoning Licensing 

What do rules 

apply to? 

Land Person or business 

Policy impetus? Å Implement long-range land use 

plans/policies 

Å Ensure prohibition or control of 

incompatible uses 

Å Ensure public safety & welfare 

Å Raise revenue to offset cost of 

regulatory system or fund general 

govt. 

Retroactive or 

prospective in 

applicability? 

Prospective (typical) ð applies to 

new development & uses 

Both retroactive & prospective ð 

applies to new and existing 

businesses 

What do rules 

address? 

Å Location or density of land uses 

Å Physical form of development or 

land use 

Å Use of land,  buildings, or 

structures 

Å Location or density of businesses 

Å Day-to-day operation of 

business 

Å Qualifications and/or character 

of business operator 



Zoning Licensing 

Renewal of right 

required? 

No (typical) ð zoning rules 

and rights run with land 

Yes ð regular renewal required to 

ensure compliance/inspections 

How are rules 

administered and 

applied? 

Upon applicant request to 

build or expand a building, 

or establish/change a land 

use at a particular location 

Upon applicant request to license 

new or existing business 

What are remedies 

for noncompliance? 

Order for compliance; 

permit may be revoked; 

civil fines or criminal 

penalties 

License may be suspended or 

revoked; civil fines or criminal 

penalties 





ÅWhat is the current zoning? 

ÅDoes it allow for my planned/proposed use? 

ÅIf not, what is the process to change it, and how much risk, time and 
resources are involved? 

ÅWhat is the propertyôs designation in the applicable planning document? 

ÅIs the property currently in compliance with zoning? 

ÅIs the current use legal, non-conforming, accessory, or illegal? 

ÅIs the site located within an "overlay" district? 

ÅAre there any restrictions specific to zoning? 

ÅWhat are the adjacent zoning and uses of the property?  Will adjacent 
property owners think my use is incompatible with theirs? 

ÅAre there any special requirements due to adjacent zoning? 

ÅLenders will also be interested in the answers to these questions 



ÅPolice power 

ÅHealth, Safety and Welfare 

ÅEmanates from Tenth Amendment, U.S. Constitution 

 άThe powers not delegated to the United States by the Constitution, 
nor prohibited by it to the states, are reserved to the states 
ǊŜǎǇŜŎǘƛǾŜƭȅΣ ƻǊ ǘƻ ǘƘŜ ǇŜƻǇƭŜΦέ  

ÅC.R.S. Ä31-15-4-1 ς General Police Powers of 
Municipalities 
ÅPolice; health, suppression of disease; removal of weeds brush and 

rubbish; prevent and suppress riots; restrain and punish loiterers; 
prohibit and punish cruelty to animals; establish and erect jails; 
regulate running at large of animals; regulate and license 
pawnbrokers; enact and enforce gambling ordinances; etc. . . . 

 



Article XX, Section 6 

ÅThe people of each city or town of this state, having a population of 
two thousand inhabitants as determined by the last preceding 
census taken under the authority of the United States, the state of 
Colorado or said city or town, are hereby vested with, and they 
shall always have, power to make, amend, add to or replace the 
charter of said city or town, which shall be its organic law and 
extend to all its local and municipal matters. 

ÅSuch charter and the ordinances made pursuant thereto in such 
matters shall supersede within the territorial limits and other 
jurisdiction of said city or town any law of the state in conflict 
therewith. 

 



 
Subjective 

Standard 

Objective standard 

òPreservation of 

Existing Characteró 

Å May not demolish structures older than 50 years without special 

review 

Å New structures must use same architectural style 

Å Create standards for new development that includes setbacks, 

detached sidewalks, tree lawns, etc., which are the same as 

existing  

òProportionateó òMaximum 25% greater in height than closest adjacent structures at 

time of applicationó 

òHarmoniousó 

òCompatibleó Two or three story buildings must step back to one story within 25 

feet of property line when adjacent to single story development 

òPark-likeó One tree and three shrubs per 20 linear feet 



ÅHard to win the game 
ǿƘŜƴ ȅƻǳ ŘƻƴΩǘ ƪƴƻǿ 
the rules 

ÅGood zoning code not 
only tells you what you 
may do, but how you 
must ask permission to 
do it 



ÅPlanned Unit Development  or Planned Development (PUD or 
PD) 

 



ÅSpot zoning 

ÅSpecial conditions 



Zoning 

cannot 

regulate 

behavior 
 



ÅZoning cannot override a recorded covenant. 

Å½ƻƴƛƴƎ ƛǎ ƴƻǘ ǘƘŜ άŀǊŎƘƛǘŜŎǘǳǊŜ ǇƻƭƛŎŜΦέ  Lǘ Ŏŀƴƴƻǘ ŀƴŘ 
ǎƘƻǳƭŘ ƴƻǘ ōŜ ǳǎŜŘ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ƘƻǳǎŜǎ ŀǊŜ άǇǊŜǘǘȅΦέ 

 





Trendy and Hot, Zoning is Not! 



ÅTraditional Neighborhood Development 

ÅCongress of New Urbanism 

 
Many examples in 

Colorado ðStapleton, 

Lowry, Prospect, Belmar, 

South Main  



Form-Based Codes focus on siting, orientation, mass and scale and 

design of buildings rather than use. 

Form-Based Code Institute: 

Approximately 282 Form-Base Codes have 
been adopted in the U.S. 



ÅòPop-Upó uses such as sidewalk cafes 

ÅGuerrilla urbanism ð art, public seating 

ÅLow-cost, little or no approval process, temporary uses  



ÅResilient Design: Diverse, Redundant, Passive, Durable 

ÅImproved planning implementation for natural hazard areas 

ÅImproved redundancy in essential infrastructure and emergency 

response services 



ÅChallenges of Balancing Private Property, Economic, and Public 

Interests with New Industries 



ÅExpand administrative approval for applications which meet 

review standards 

ÅDevelopment and Investment sectors favor clarity in regulations 

and predictability in approval process.   

ÅPrivate sector to often perceives review by elected and 

appointed official as arbitrary, subjective and political 

ÅConcerns about noticing and process 

ÅAdministrative review process can serve as a significant 

encouragement to simply meet all review criteria 

 



Sticks and Carrots 



ÅComprehensive plan leads the implementation process 

ÅAccomplished through early buy-in: 

ÅCitizens 

ÅDevelopers 

ÅBusiness Community 

ÅSpecial Interest Groups 



Follow the Money! 


