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NOTICE OF APPEAL 

 
 

The Appellant/Plaintiff, Save Cheyenne, a Colorado non-profit corporation, 

by and through its counsel, Norton & Smith, P.C., hereby submits the following 

Notice of Appeal: 
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I. NATURE OF THE CASE 

A. NATURE OF THE CONTROVERSY 

This case involves a land exchange between the City and the Broadmoor, 

including 189.5 acres in North Cheyenne Canyon Park commonly known as 

“Strawberry Fields.” The Park is historically significant; it was acquired by a vote 

of the citizenry in 1885, part of a national movement to set aside places where 

“citizens of crowded cities” could recreate, and “breathe the pure air.”   Strawberry 

Fields is easily accessible and much used; its heart is an alpine meadow where the 

Broadmoor intends to build a 100-seat picnic/barbeque/entertainment center 

restricted to its guests. Dozens of additional acres in Strawberry Fields will be 

restricted for a horseback riding operation managed by the Broadmoor as an 

amenity for its resort. The Amended Complaint contained five claims for relief: (1) 

that the conveyance of Strawberry Fields violated the terms of the dedication of 

North Cheyenne Canon Park in 1885; (2) that the conveyance violated the terms of 

the Colorado Springs Charter, which provides that the right to use City parklands 

must be approved by the voters and for a term of no more than 25 years; (3) that 

the conveyance violated section 31-15-713, C.R.S., which mandates that the 

disposition of municipal park property must be approved at an election; (4) that the 

transaction violated Article XI, section 2 of the Colorado Constitution; (5) that the 

Resolution violated the terms of the City’s zoning ordinance. 
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B. JUDGMENT OR ORDER APPEALED FROM AND STATEMENT 

OF JURISDICTION 

This appeal is taken from an order of the El Paso County District Court 

entitled “Ruling on Defendants’ Motions to Dismiss,” dated December 15, 2016, 

which granted the City’s and the Broadmoor’s motions to dismiss all five of Save 

Cheyenne’s claims for relief. 

Jurisdiction lies with this Court pursuant to section 13-4-102 (1), C.R.S. 

C. WHETHER THE JUDGMENT OR ORDER RESOLVED ALL 

ISSUES PENDING BEFORE THE TRIAL COURT 

The order of December 15, 2016 dismissed all five of Save Cheyenne’s 

claims for relief and thereby resolved all issues before the trial court. 

D. WHETHER THE JUDGMENT WAS MADE FINAL FOR THE 

PURPOSES OF APPEAL PURSUANT TO C.R.C.P. 54 (b) 

No separate certification pursuant to C.R.C.P. 54 (b) was entered in this 

case. 

E. THE DATE THE JUDGMENT WAS ENTERED AND THE DATE IT 

WAS MAILED 

The “Ruling on Defendants’ Motion to Dismiss” was entered on December 

15, 2016, and it was served on counsel for all of the parties through the Integrated 

Colorado Courts E-Filing System (“ICCES”) on that same day. 
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F. WHETHER ANY EXTENSIONS WERE GRANTED TO FILE 

MOTIONS FOR POST-TRIAL RELIEF 

No extensions of time to file motions for post-trial relief were sought or 

granted. 

G. THE DATE ANY MOTION FOR POST-TRIAL RELIEF WAS FILED 

No motions for post-trial relief were filed by any party. 

H. EXTENSIONS OF TIME TO FILE THE NOTICE OF APPEAL 

No extensions of time were sought or granted to file the notice of appeal. 

II. ADVISORY LISTING OF THE ISSUES TO BE RAISED ON APPEAL 

The following is an advisory listing of the issues to be raised on appeal by 

Save Cheyenne: 

(A) In granting the Defendants’ motions to dismiss Save 

Cheyenne’s first claim for relief, did the District Court err in declining to 

apply the common law doctrine regarding the dedication of parks, as 

delineated in McIntyre v. Bd. of Comm’rs, 61 P. 237 (Colo. App. 1900), and 

Friends of Denver Parks, Inc. v. City and County of Denver, 327 P.3d 311 

(Colo. App. 2013), which holds that the municipality to which land has been 

dedicated as a park holds it as trustee, solely for the benefit of its citizens, 

and mandates that it may not impose upon it any burden or servitude 
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inconsistent with park purposes, nor may it alienate the ground, or relieve 

itself of the authority and duty to regulate the park’s use? 

(B) Did the District Court err in holding that the City does not hold 

Strawberry Fields as a trustee, solely for the use and benefit of its citizens as 

a park, based upon a misperception that the Save Cheyenne’s argument is 

based upon a “public trust doctrine,” existing in Pennsylvania and some 

other states, but not Colorado, as opposed to the application of the terms of a 

common law dedication articulated in McIntyre and Friends of Denver 

Parks? 

(C) Did the District Court err in concluding that, because the 

Colorado Springs City Council in 1885 had dedicated the lands including 

Strawberry Fields as a park, and stated that Council may always “direct any 

act or thing to be done concerning said parks, which they may deem best for 

the improvement of said parks,” it had thereby abrogated all the terms of a 

common law dedication, including the restrictions on conveyance, use, and 

the requirement that the City retain regulatory authority over the park? 

(D) Did the District Court err in concluding that the language in the 

1885 ordinance regarding having the power to direct things that were best 

for the improvement of the parks somehow completely abrogated the 

dedication which Council had made and accepted in the same ordinance? 
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(E) Did the District Court err in concluding that there was no 

statutory dedication of North Cheyenne Canon (and Strawberry Fields) as a 

park, because Colorado Springs did not act according to a Colorado statute 

in effect at the time that had nothing to do with the dedication of parks? 

(F) Did the District Court err in concluding that there was no 

statutory dedication of Strawberry Fields as a park but declining to take into 

account the specific 1885 statute under which Strawberry Fields was 

acquired and dedicated? 

(G) Did the District Court err in concluding that those provisions of 

the Colorado Constitution which give home rule cities the power to convey 

their real property, abrogates the common law rule regarding the dedication 

of parks? 

(H) Did the District Court err in concluding that various provisions 

of the Colorado Springs charter and real estate manual abrogated the 

common law doctrine regarding the dedication of parks, despite the clear 

precedent that municipal legislation in derogation of the common law must 

be strictly construed and that changes to the common law doctrine must be 

clearly expressed? 

(I) Did the District Court err in concluding that the rule in 

McIntyre regarding the conditions of dedication does not apply because the 
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City was the fee owner of Strawberry Fields in 1885 and dedicated it as a 

park, and that the public’s interest in the site (including that of the voters 

who approved its acquisition in 1885) is not entitled to the same protection 

in equity as would the interest of a private owner who had dedicated the land 

as a park? 

(J) Did the District Court err in concluding that the Colorado 

Springs charter adopted in 1906 operated retroactively to abrogate any 

common-law trust created when Strawberry Fields was dedicated as a park 

in 1885? 

(K) Did the District Court err in concluding that the Resolution did 

not violate Article II, section 11, of the Colorado Constitution, which forbids 

the Colorado Springs City Council from passing laws that are retrospective 

in their operation? 

(L) Did the District Court erroneously conclude that sections 10-10 

and 10-60 of the Colorado Springs home rule charter did not apply to the 

land exchange, despite the language of section 10-60 which says that “the 

term of a franchise, lease, or right to use (City-owned parklands) shall never 

exceed twenty-five (25) years” and the requirement in section 10-10 that a 

vote be conducted approving any right of use? 
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(M) Did the District Court erroneously conclude that section 31-35-

713(1)(a), C.R.S. did not require a vote before Strawberry Fields could be 

conveyed, based upon its analysis that the land exchange was purely a matter 

of local concern, and hence the statute does not apply to home rule cities? 

(N) Did the District Court err by failing to properly apply the 

standard set forth in City of Longmont v. Colorado Oil and Gas Ass’n, 369 

P.3d 573, 580 (Colo. 2016) in its inquiry into whether the conveyance of 

public parks is a matter of statewide, mixed state and local, or local concern? 

(O) Did the District Court err in treating the question of whether 

section 31-35-713(1)(a), C.R.S. applies to the land exchange as an inquiry 

into the specific facts regarding Strawberry Fields, as opposed to a “facial 

challenge” as required under City of Longmont? 

(P) Did the District Court err in holding that the land exchange 

does not violate Article XI, section 2 of the Colorado Constitution, which 

prohibits any “grant to, or in aid of, any corporation or company,” as long as 

Colorado Springs received “any consideration” in return for the conveyance 

of Strawberry Fields? 

(Q) Did the District Court err in declining to apply the rule in 

Tamblyn v. City and County of Denver, 194 P.2d 299 (Colo. 1948), that the 

conveyance of land by a municipality to a private corporation violates article 
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XI, section 2 if the actual value of the property conveyed “greatly exceeds” 

its contract price, and Save Cheyenne pled facts in the complaint supporting 

its allegation that the value of the easily accessible Strawberry Fields greatly 

exceeded the $8,343.00 value per acre assigned to it in the Resolution? 

(R) Did the District Court err in concluding that article XI, section 

2 of the Colorado Constitution is not violated as long as the conveyance of 

Strawberry Fields and the land exchange as a whole “furthers a valid public 

purpose?” 

(S) Did the District Court err in dismissing Save Cheyenne’s fifth 

claim for relief on the basis that it constituted a zoning challenge that was 

not yet ripe for review? 

(T) Did the District Court err in holding that the future uses for 

Strawberry Fields were “uncertain” for the purposes of its ripeness analysis 

on the fifth claim for relief, while at the same time holding that those uses 

constituted a valid public purpose when analyzing the claim under Article 

XI, section 2? 

III. STATEMENT REGARDING A TRANSCRIPT 

 The case was decided in full based upon motions to dismiss filed by 

the Broadmoor and the City; no evidentiary hearings were held, and no transcript is 

necessary. 
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IV. INFORMATION REGARDING COUNSEL 

Charles E. Norton, Esq., #10633 
Norton & Smith, P.C. 

1331 17th Street, Suite 500 
Denver, CO 80202 

Phone: (303) 292-6400 
Attorneys for Appellant/Respondent 

Wynetta P. Massey 
Anne H. Turner 

OFFICE OF THE CITY ATTORNEY 
30 South Nevada Avenue, Suite 501 

Colorado Springs, CO 80901 
Counsel for Defendants City of Colorado Springs; City Council of the City of 

Colorado Springs; John W. Suthers and Ronn Carlentine 
 

John W. Cook 
Erin L. Sokol 

Mark D. Gibson 
HOGAN LOVELLS US LLP 

Two North Cascade Avenue, Suite 1300 
Colorado Springs, CO 80903 

Counsel for Proposed Intervenors Manitou and Pike's Peak Railway Company; 
COG Land & Development Company; PF, LLC; and Broadmoor Hotel, Inc. 

 
V. APPENDIX 

A copy of the “Ruling on Defendants’ Motion to Dismiss” is attached in the 

appendix to this Notice of Appeal as required by C.A.R. 3(d)(7). 

Dated this 4th day of January, 2017. 

NORTON & SMITH, P.C. 
 
 
S/ Charles E. Norton     
Charles E. Norton, #10633 
Counsel for Appellant / Plaintiff Save Cheyenne 
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CERTIFICATE OF SERVICE 

 
 I certify that on the 5th day of January, 2017, a true and correct copy of the 
foregoing NOTICE OF APPEAL was sent electronically and/or mailed, postage 
prepaid, return receipt requested, to the following: 
 
Wynetta P. Massey 
Anne H. Turner 
OFFICE OF THE CITY ATTORNEY 
30 South Nevada Avenue, Suite 501 
Colorado Springs, CO 80901 
Counsel for Defendants City of 
Colorado Springs; City Council of the 
City of Colorado Springs; John W. 
Suthers and Ronn Carlentine 

John W. Cook 
Erin L. Sokol 
Mark D. Gibson 
HOGAN LOVELLS US LLP 
Two North Cascade Avenue, Suite 1300 
Colorado Springs, CO 80903 
Counsel for Proposed Intervenors 
Manitou and Pike's Peak Railway 
Company; COG Land & Development 
Company; PF, LLC; and Broadmoor 
Hotel, Inc. 

El Paso County District Court 
270 South Tejon Street 
Colorado Springs, CO 80903 

 

 
S/ Wynter B. Wells     
Wynter B. Wells, Paralegal 
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