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Amendment 41 Ethics in Government
by Gerald E Dahl and B Brittany Scantland

This article summarizes the principalftatures ofAmendment 41 to the Colorado Constitution as adopted by the
voters in November2006 It also reviews implementing legislation by the Colorado GeneralAssembly and

opinions ofthe Independent Ethics Commission created by theAmendment Finally the article reviews the lim
itedcase law decided under the Amendment and suggests a decision tree approach to its application

The
Colorado electorate adopted Amendment 41 to the

Colorado Constitution on November 7 20061 Itbecame
effective onJanuary 1 2007

This initiated measure added to the Colorado Constitution a

newArticle XXIX entitled Ethics in Government Amend
ment In general the AInendment bans public officials members
ofthe general assembly local government officials and government
employees from receiving gifts and other items ofvalue regardless
ofwhether the gifts and other items ofvalue are connected with
their public duties It establishes stringent controls on gifts enter

tainment and other forms ofactivity by professional lobbyists It
also provides that receipt ofa thingofvalue by the spouse or de

pendent ofa public official member ofthe general assembly local

government official or government employee is prohibited in

many circumstances unless equal or greater value is given inreturn

Further the Amendment creates as a penalty an amount double
the amount ofthegift or thing ofvalue which mustbe paid to the

jurisdiction whose public trustwas breached Italso sets up a state

commission to hear and decide on complaints ofviolations of the
Amendmentby any state orlocal official

The Amendment is broad and has far reaching effects beyond
the covered officials specifically named thus it mustbe closelyread
to determine who is covered and affected For example the
Amendment affects all persons who may interact with or other
wise deal with the covered government officials and employees

The Amendment alsoprohibits the receipt ofcertain gifts and the

giving ofsuchgifts to others
This article describes the scope ofthe Amendment including

critical sections including Section 2 definitions subsections 1

through 4 ofSection 3 gift ban Section 5 which establishes the

Independent Ethics Commission Commission and Section 7

application to local governments Italso reviews the implement
ing legislation adopted by the general assembly Commission opin
ions and the limited case law decided underthe Amendment Fi

nally it discusses a schematic decision tree approach to applying
theAmendment

Key Definitions
The Amendmentcontains only six formal definitions 2 Howev

er as discussed below this does not mean that all other terms are

self explanatory The defmed terms are as follows
Government employee means any employee including in

dependent contractors ofthe state Executive Branch a state

agency a public institution ofhigher education or any local

government except a member ofthe general assembly or a

public officer 3

Local government is restricted to a county ormunicipality 4

Otasi governmental entities such as special districts are

excluded from this definition
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Local government official means an elected or appointed
official ofa local government but does not include a local

government employee s

Person means any individual corporation business trust es

tate trust limited liability company partnership labor organ
ization association political party committee or other legal
entity6 Person has been further definedby the Commission
to include governmental agencies and institutions ofhigher
learning 7

Professional lobbyist means an individual who engages
himself orherself or is engaged by any other person for pay
orfor any consideration for lobbying The term excludes vol
unteer lobbyists state officials or employees acting in their of
ficial capacity except those designated as lobbyists as provided
by law any elected public official acting in his or her official

capacity orany individual appearing as counsel or advisor in
an adjudicatory proceeding s

Public officer means any elected officer including all
statewide elected officeholders the head ofany department
ofthe executive branch and elected andappointed members
ofstate boards and commissions The term does not include
members ofthegeneral assembly members ofthe judiciary
local government officials or any member of a board com

mission council or committeewho receives nocompensation
other than aper diem allowance or necessaryand reasonable

expenses
9

This article uses the term covered official to reference public offi
cers members of the general assembly local governmentofficials
and governmentemployees

Certain other key terms can be understood by reading the
Amendment in full and by reference to the letter rulings advisory
opinions and position statements collectively opinions issued by
the Commission Those terms include

Gift orthing ofvalue is a critical term but notformally de
fined in the Amendment It is described in Section 3 2 and
includes but is not limited to gifts loans rewards promises
ornegotiations offuture employment favors or services hon
oraria travel entertainment or special discounts

Special discount is defined by the Commission to mean a

discount targeted at a particular government employee or of
ficial or small group ofthe same where there is a potential
to influence government action 10

Representation in the context ofthe Section 4 restriction
on former elected officials is defined by the Commission as

employment requiring registration as a professional lobbyist
pursuant to CRS S 24 6 3012 or acting as a legislative
liaison for a state agency

ll

Independent contractor is defined by the Commission to

include a contractor performing personal service contracts for
which the government otherwise might traditionally employ
in house staff and who therefore is covered by the Amend
ment as ifhe or she were a governmentemployee 12

Section 3 imposes a gift ban prohibiting covered officials from
receiving certain gifts from specific persons A person first should
determine whether he or she is identified by the Amendment ei
ther as a donor or a donee The accompanying chart Amendment I
Section 3 Gift Ban Persons Affected depicts the categories of t
those affected by thegift ban

Ii
Ifa person is included in the chart the Amendment applies Itis

important to consult the relevantdefinitions before reviewing the
chart In certain circumstances a private company that ordinarily I
is not considered a government employee might qualifY as an in j
dependent contractor subject to the gift banP 1

The Amendment is written in terms ofprohibitions on receiv Ii
ing as well as prohibitions on giving The coveredofficials and pro I

fessionallobbyists are the primary focus ofthe Amendment but i
those who actually give thegifts also are punishable pursuant to its f
terms 14 Due to the broad definition of person in Section 2 as I
further definedby the Commission lS the Amendmentpotentially i
applies to everyone interacting with a covered official where a gift 1i
ordonation is concerned ii

Prohibited Gifts
J
q

1
Armed with a clear understanding ofwho is coveredby the gift tiban as donors and donees the nextquestion is What gifts are il

banned Not all donors donees or gifts aretreated thesame Sec 11
tion 3 ofthe Amendment contains three gift bans with varying de I
grees ofprohibition These bans are summarized in the accom Ii
panying chart Amendment Section 3 GiftBan Gifts Delineat
ed I
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Amendment Section 3 GiftBan PersonsAffected

Subsection 1 Subsection 2 Subsection 3

Prohibited donees Public official Public official Public official

Member ofthe general assembly Memberofthe general assembly Memberofthe general assembly
Local government official Local government official Localgovernmentofficial

overnrnenternployee overnment employee Government employee
Spouse or child ofany ofthe Member ofthe immediate family
foregoing ofanyofthe foregoing

Prohibited donors Person Person Professional lobbyist
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n Section 3 1
As illustrated in the chart Section 3 1 prohibits covered offi

cials from accepting or receiving any
1 money
2 forbearance or

3 forgiveness ofindebtedness

These terms are notdefined in the Amendment therefore they
are interpreted according to theirplain meaning 16 Also relevant is

an advisory opinion of the Commission that addresses and per
mits receipt of money through a voluntary donation offunds to

offset employees experiencing hardship due to furlough days al

lowed as a component ofthe compensation paid or otherincentive

given to the recipient in the normal course ofemployment 17

is

st

e

0

r

lY
1

n

d Section 3 2
Section 3 2 broadens the general gift ban prohibition by in

cluding items the covered official shall not solicit accept or re

ceive either direcdy or indirectly through thatpersons spouse or

dependent child The list ofitems prohibitedunder Section 3 2 is

similarly broadened to include any gift or other thing ofvalue hav

ing either a fair market value or aggregate actual cost greater than

50 in any calendar year including but notlimited to the list of
items described under the definition of gift or thing ofvalue

above gifts loans rewards promises or negotiations offuture em

ployment favors or services honoraria travel entertainment or

special discounts Due to the expansive nature of Section 3 2 the

Commission has spent much ofits time addressing its scope
1S
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LS Section 3 4
Section 3 4 addresses the actions ofprofessional lobbyists

Though such items might otherwise be included in the definition
of gift or thing ofvalue Section 3 4 expressly prohibits a profes
sionallobbyist from paying for a meal beverage or other item to

be consumed These items are listed as prohibited in addition to

gifts or things ofvalue The Commission has issued one letter rul

ing on this point taking the position that it is impermissible for a

professional lobbyist to have lunch a meal with a public official
or public employee at a location where the official or employee is

notpermitted to pay for his or her meal 19 In the instance giving
rise to the letter ruling a lobbyist had taken a public official to

y
ft

t

e

lunchat a location where the lobbyist was required to pay for lunch
because the lobbyist was a memberofthe club and the public offi
cial not a member ofthe club was prohibitedby club rules from

paying for the meal The Commission held that the purpose ofthe

meal was irrelevant however eating at a restaurant where both par
ties can anddo pay is permitted The only exceptions to the gift
ban placed on lobbyists that the Commission has held as permissi
ble are 1 political campaign contributions and 2 gifts to a lob

byists immediate family 20

Section 3 3 Exceptions
Evenifaperson is otherwiseprohibited from giving orreceiving

a gift based on the analysis above Section 3 3 contains exceptions
to the prohibitions in Sections 3 1 and 3 2 Ifan exception ap
plies the ban does not This list does notprovide exceptions to

Section 3 4 Exceptions to Sections 3 1 and 2 are

1 campaign contributions as definedby law 21

2 an unsolicited item oftrivial value less than 50 such as a

pen calendar plant book notepad or other similar item 22

3 an unsolicited token or award in the form ofa plaque trophy
desk item wall memento or similar item 23

4 unsolicited informational material publications or subscrip
tions related to the recipient s performance ofofficial duties 24

5 admission to and the cost offood and beverages at a recep
tion meal or meeting where the recipient appears to speak
or answerquestions as a part ofa scheduled prograrn 25

6 reasonable expenses paid by a nonprofit organization or a

stateor local government for attendance at a convention fact

finding mission trip orother meeting are exempt but only if
the covered official is scheduled to deliver a speech or pres
entation participate ona panel orrepresent thatgovernment
and in the event a nonprofit organization is the sponsor that

organization must receive less than 5 percent of its funding
from for profit entities 26

7 a gift or thing ofvalue from a relative or personal friend on a

special occasion neither ofwhich are defined terms 27 and

8 a component ofthe compensation paid or other incentive

given to the recipient in the normal course ofemployment 28

Many ofthe Commissions opinions have focused on interpreting
these exceptions andwillbediscussed in further detailbelow

Amendment Section 3 Gift Ban Gifts Delineated

Subsection 1 Subsection 2 Subsection 3

Ban Money Gift Gift

Forbearance Thing ofvalue Thing ofvalue

Forgiveness ofdebt Payment for meal

Payment for beverage
Payment for any other item

consumed

Monetary Limits None ofthe above may be given A covered officialmay receive a None ofthe above may be given
regardless ofvalue gift ofup to 50 in a calendar regardless ofvalue

year from a person

The Colorado Lawyer I December 2010 I Vol 39 No 12 31



GOVERNMENT LAW
r

Lobbying by Elected Officials
Though its application is less far reaching Section 4 concerns

lobbying by elected officials after leaving office The section re

quires a two year hiatus between leaving office and the com

mencement ofwork as a lobbyist for compensation before any
other statewide elected officeholder or member ofthegeneral as

sembly 29 Those affectedby Section 4 are statewide elected office
holders and members ofthe general assembly The section author
izes similar restrictions on otherpublic officers local government
officials orgovernment employeesthrough legislation

Independent Ethics Commission
Section 5 creates a five memberunpaid ethics commission one

member ofwhom mustbe a local government official or employee
The Commission is given authority to hear complaints issue find

ings assess penalties and issue advisory opinions The Commis
sion s jurisdiction extends to doing these things on ethics issues

arising under the Amendment and under any other standards of
conduct and reportingrequirements as provided by law 30

Sections 5 3 and 5 4 establish the adjudicative functions and

powers ofthe Commission in responding to specific writtencom

plaints which may be filed by any person
31 The Commission is

required to conduct an investigation hold a hearing and issue find

ings on all non frivolous complaints 32 The Commission is given
power to subpoena documents and witnesses33 and impose penal
ties 34 The Commission s findings are presumed to be based on a

preponderance ofthe evidence unless the Commission itself de
termines a higher standard is warranted 3s

m
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As permitted by Section 9 ofthe Amendment the Colorado
General Assembly enacted CRS 24 185 101 a new article 185
inTitle 24 entitled Independent Ethics Commission Beyond re

iterating the provisions ofthe Amendment this legislation
1 establishes the membership and method ofappointment of

the Commission 36

2 provides that advisory opinions shall be issued as soon as

practicable
37

3 provides that letter rulings shall be issued as soon as practic
able 38

4 does notauthorize position statements though the Commis
sion has issued them under its own rules as non binding
statements clarifYing or stating the Commission s position on

a matter

5 states that the Commission shall dismiss as frivolous any
complaint that fails to allege a covered official has accepted
or received any gift or thing ofvalue 39 and

6 defines official act private gain and personal financial

gain the latter two terms are restricted to gifts given by a

person seeking to influence an official act by the covered of
ficial 4o

Private orPersonal Financial Gain
CRS S 24 185 101 5 a narrows the scope ofthe Amend

ment s reach in two significant ways Itprovides that the Commis
sion is required to dismiss as frivolous any complaint that fails to

allege that the covered official or employee has received any gift or

other thing ofvalue for private gain orpersonal financial gain 41

Private gain or personal financial gain is definedby the statute

as follows
a ny money forbearance forgiveness oEindebtedness gift or

otherthing ofvalue given or offered by a person seeking to influ
ence an official act that is performed in the course and scope of
the public duties ofa public officer member ofthe general as

sembly local governmentofficial or government employee 42

The effect ofthis definition is significant Itchanges the nature

ofthe gift ban in Section 3 ofthe Amendment from a status crime
where covered officials are inviolation simply by receiving a gift or

thingofvalue regardless ofwhether it is related to their public po
sition or activities to an intent based prohibition on such items

only whengiven to influence an official actwithinthe scope ofdu
ties ofthe coveredofficial

The Amendment anticipated and preemptively attempted to

addresspotential legislative restrictions on its scope Section 8 de
clares thatany statutory provisions that arein conflict or inconsis
tent with the Amendment are preempted and declared inapplica
ble Further Section 9 states that legislation may be enacted to fa
cilitate the Amendment but in no way shall such legislation limit
orrestrict the provisions ofthis article The enabling statute itself

recognizes these potential conflicts 43 What is yet to be decided is
how anyfacilitating legislation such as CRS S 24 185 101 which
contains additionalpotentially restrictive definitional terms would
be interpreted in light ofSections 8 and 9 ofthe Amendment

Advisory Opinions Letter Rulings
and Position Statements

As discussed above the Commission is statutorily authorized to

issue letter rulings and advisory opinions Letter rulings are issued

32 The Colorado Lawyer I December 2010 I Vol 39 No 12
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10

5

under the authority of Section 5 3 a which allows any person44
to file a written complaint requesting that the Commission deter

mine whether a coveredofficial or employee failed to comply with
the Amendment or the other standards ofconduct orreporting
requirements as provided by law within the preceding twelve
months 45

Advisory opinions allow covered officials to submit a

written request for an opinion as to whether contemplated action

will violate the Amendment or other standards ofconduct or re

porting requirements as provided by law 46

In addition to the letter rulings and advisory opinions the Com
mission also has published eight non binding position statements

position statements are authorized by Commission rule and are

initiated at the Commissions discretionY
The Commissions website contains a list and the fulltext ofall

opinions
48 The Commission also has promulgated detailed rules

ofprocedure governing its activities requests for advisory opinions
and letter rulings the filing ofcomplaints and the conductofhear

ings 49
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f Commission Opinions
Each opinion begins with a summary introduction thatprovides

thepurpose ofthe opinion The introduction to the Commission s

first position statement offers the following explanation
The Colorado Constitution authorizes the Independent Ethics
Commission IEC or Commission to give advice and guid
ance on ethics issues arising under Article XXIXofthe Colo
rado Constitution and any other standards of conduct and re

porting requirements as provided by law The IEC issues this
Position Statement for the purpose ofclarifYing the provisions
of Section 3 1 and 2 ofArticle XXIXof the Colorado Con
stitution Section 3 Inthis Position Statement the Commis
sion responds to the uncertainty surrounding Section 3 1 and
2 relating to gifts It is the Commissions hope that this Posi

tion Statement will increase the awareness ofpublic officials and

employees and the public at large The Commission encourages
public employees and officials to request further clarification if
needed through a request for advisory opinion 50

The purpose ofclarification is found throughout the introductions
to the opinions issued to date

Many opinions contain a general statement ofbackground de

tailing why the issue is being discussed All contain some form of
jurisdictional statement orstatementofapplicable law to guide the
reader to the pertinent section being discussed

The vast majority of the opinions rendered to date discuss and
interpret the Section 3 gift ban and the Section 2 definitions Ex

amples ofthe subject matter ofopinions include gifts S travel 52

discounts 53 representation after leaving office s4 and the definitions
of person 55 and independent contractor 56

The following is not a complete description ofall of the opin
ions Provided is a general overview ofthe opinions issued to date
and the rationale behind each For a complete list and full text see

the Commission s website 57
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Position Statement OB Ot Gifts
In its first position statement the Commission responded to the

considerable public concern surrounding the scope oftheAmend
ment with respect to the gift ban permissible gifts and who may
receive them The position statementaddressed scholarships hon
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oraria insurance proceeds prizes raflles and lotteries inheritances

and importantly theCommission s interpretation ofthe scope ofa

special occasion inconnection with which some gifts otherwise

prohibited are permissible
Scholarships are notconsidered a direct or indirect benefit to

the public employee orofficial

Honoraria generally may be accepted by employees and offi
cials for speaking before business or civic groups orwriting
for publications Honoraria ofmore than 50 are permissible
provided that the speech orpublication is notpartofthe cov

ered official s duties public resources orgovernment time are

notused in its preparation the amount ofthe honoraria is

reasonably related to the services being performed and nei

ther the sponsor ofthe speech northe source ofthe honorar
ia is a person or entity with whom the covered official has had
or expects to have dealings in his or her official capacity
Insurance proceeds are exempt because usually there is lawful
consideration and nobreach ofthe public trustwhere for ex

ample a public official oremployee is a beneficiary ofa par
ent s or spouse s life insurance policy
Prizes are permissible as long as the competition was fair and

open to everyone similarly situated and not given based on

the covered official s governmental status or to influence a

particular official decision
y Raffies lotteries and silent auctions are considered notto be a

violation ofthe public trust and permissible iflawful consid
eration is paid and in thecases where not as long as thepub

lic employee or official has an equal opportunity to win as

otherentrants participation is permissible
Inheritances are considered based on the close personal rela

tionship ofthe people involved rather than the public status

ofthe recipient and are notconsidered a violation ofthe

public trust

Special occasions s hould notbe restricted to birthdays and
anniversaries and holidays norshould it necessarily mean

events that are rare orunusual Things ofvalue and gifts giv
enby relatives orpersonal mends on special occasions are per
missible provided that 1 it is a family or personal relation

ship rather than the governmental position that is the con

trolling factor and 2 the gift would not result in or create

the appearance ofusing the office for personal benefit or fa
vors for performing official duties

Position Statement 08 02 Travel
Although expressly included on the list ofprohibited things of

value in theAmendment Position Statement08 02states thatac

ceptance oftravel related expenses may be considered as a gift to

the state or local government rather than to the covered official
and therefore are permissible whenthe travel is 1 for a legitimate
government purpose 2 appropriate to thatpurpose fly coach
3 no longer than reasonably necessary to accomplish its business

purpose 4 the covered officialwas not is not and willnotbe in a

position to take direct official action 58 and 5 the covered official
verifies compliance with these conditions

How do you
find your expert

witnesses
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as position Statement 09 01 Gifts From Lobbyists
position Statement 09 01 concerns gifts from lobbyists and or

ganizations represented by lobbyists As noted above the Amend

ment imposes an absolute prohibition ofgift giving by profession
allobbyists Position Statement09 01 draws a distinction between

professional lobbyists subject to the absolute prohibition and or

ganizations or groups that might be represented by professional
lobbyists orwhose industry may be represented by a professional
lobbyist In these latter situations the Commission holds that the

50 gift threshold and its relevant exceptions as described above

apply
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a Advisory Opinion 09 07 Acceptance
of a Prize by Government Employees

Advisory Opinion 09 07 holds that it is nota violation for gov
ernment employees to accept cash prizes from professional organ
izations in their fields ofemployment assuming that the prize is

available to all individuals similarly situated The Commission re

lied on its Position Statement08 01 for the proposition that gov
ernment officials and employees should notbe prohibited from ac

cepting offers and benefits given to the general public or a class of

people under circumstances where others receive the sameoppor
tunity
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II Position Statement 09 04 Person Defined
The Commission finds that a government agency and an insti

tution ofhigher learning is each a person A public officialor em

ployee therefore may notaccept gifts valued in excess of 50from

governmental agencies or institutions unless the gift falls under
another specified exception

Letter Ruling 09 02 Luncheons
Unless appearing as a speaker or a panelist or representing a

state or local government the 50 prohibition applies to lunch
eons The Commission

believes that there is a burden ofinquiry placed upon each gov
ernment official andemployee to ascertain thevalue of items be

ing offered to them as gifts This is especially applicable in
the scenario presented here where thevalue ofa meal may not

be readily apparent

Advisory Opinion 10 07 Caucus Funding
Advisory Opinion 10 07holds that a caucus may partner with a

non profit organization or may form its own nonprofit to solicit
funds In issuing this opinion the Commission expressly warned
that members ofthe caucus should bevigilant to avoid the appear
ance ofimpropriety when soliciting funds in this manner The
Commission reasoned that theprohibitions ofthe Amendment do
notextend to the organizations that members ofthe caucus sup
port

Section 6 Penalties
Section 6 ofthe Amendment establishes penalties for any per

sonwho breaches the public trust for private gain and for anyone
who induces such a breach Aviolator must pay to the stateor local

jurisdiction as appropriate double thefinancial equivalent ofany
benefits obtained by such illegal actions This section does not

I

i

simply state that anyone whoviolates the Amendment shall be

subject to penalties rather it describes the particular action that

gives rise to penalties The terms breaches the public trust and
for private gain are not definedby the Amendment CRS 24

185 101 defines the term private gain however the statute de
fines that term specifically for the purposes ofsubsection 5 ofthat
section Thus the reader is left to determine what a breach ofthe

public trust forprivate gain encompasses It is unclear whetherthe
term refers to violation oftheAmendment in general or violation

of any other standards of conduct and reporting requirement as

provided by law Further 6does notstate though it implies that
suchperson must be found guilty by letter ruling ofthe Commis
sion

Section 7 County and Municipal Authority
Section 7 allows counties and municipalities to adopt local pro

visions more stringent than those contained in theAmendment

Home rule counties and municipalities may opt out ofthe
Amendment if they have adopted charters ordinances or resolu
tions that address the matters covered by this Article 59 The key
term in this sentence is covered The proper and conservative ad
vice to a home rule county or municipality is to adopt a local ordi
nanceor charter provision that touches on all subjects contained in

the Amendment and that expressly declares the intention ofthe

county to fully occupy the field Home rule counties and munici

palities should be mindful that simply having adopted a charter

provision or ordinance concerning conflicts of interest a topic

If
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ban provisions ofSection 3 by relating them to gifts intended to

influence the public official or employee s official actions thereby
narrowing their scope This position is notexpressly stated in the
Amendment although it since has been supported by Commis
sion opinions The governor also argued that the passage ofCRS

24 185 101 5 which expressly links the gift ban to attempts to

influence the covered official s official actions similarly cured any
constitutional overbreadth problems

Finally thegovernor argued that the Amendment was notself

executing and would notbe in effect until the Commission was

formed and adopted rules governing the process ofhearing com

plaints and assessing penalties The Supreme Court held that the
Amendment is self executing and does not require any further ac

tion by the general assembly to be effective 62 Nevertheless the
Court also held that because the Commission had notbeen
formed there had notyet been an actual application or at least a

reasonable possibility or threat ofenforcement and therefore the

plaintiffs had failed to present a ripe as applied constitutionalchal

lenge 63

This may present a difficult situation for covered officials be
cause the Court determined that the Amendment is self execut

ing and over a year after the Amendment became effective also
held that the existence ofthe Commission was necessary to present
an as applied challenge This is particularly acute in light ofthe fact
that individuals andorganizations altered their behavior based on

their understanding that the Amendment was self executing and
that they would be subject to penalty by someonefor failing to

comply with its limitations

GOVERNMENT LAW

thatdeals with ethics generally but notgifts specifically in many
cases likely is not enough to exempt them and their officials and

employees from the Amendment

The Developmental Pathways v RitterOpinion
After the passage ofthe Amendment but before the appoint

ment of all five members ofthe Commission several plaintiffs
brought suit against Governor Bill Ritter challenging the gift bans
contained in the Amendment as being overbroad and vague and
in violation oftheir First Amendment rights 60 The plaintiffs in
cluded a lobbyist a legislator a county commissioner a university
professor an appointed board member for a statutory city non

profit organizations and governmentemployees and their families
The Denver District Court issued a preliminary injunction find

ing that thegift bans in the Amendment impermissibly chilled the

plaintiffs First Amendment rights The governor appealed and the
Colorado Supreme Court held that because the injunction was is
sued before the Commission came into existence and before it had
the authority to act in furtherance ofthe Amendment the plain
tiffs failed to present a ripe as applied constitutionalchallenge The

Supreme Court reversed the district court s order on thatground
alone specifically refraining from considering the merits of the

plaintiffs constitutional claims 61 Nevertheless the Supreme Court

opinion is significant for a numberofpoints
The governor argued that the penalty provision ofSection 6

which states that a covered official who breaches the public trust

for private gain is subject to penalty essentially modified the gift

1a
y
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To assist with understanding the practical application ofthe

Amendment provided in theAppendix to this article are basic de
cision trees setting forth the questions practitioners should consid
er when facing Amendment Sections 3 1 3 2 3 4 and 4 It is

important to remember that the Commission has published opin
ions addressing questions concerning the Amendments interpre
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GOVERNMENT LAW

tation Where questions arise as to the interpretation ofrequire
ments or definitions in the decision trees it will be imperative to

consult the Commission publications as well as the Amendment

and its implementing legislation

Conclusion
This article provides an overview for navigating Amendment 41

and its implementing legislation Both are ripe for future interpre
tation Further the weight and scope ofthe various Commission

opinions have yet to be tested It is unlikely thatany person would
make the claim thatethics in government is nota noble aspiration
ifnota basic expectation To whatextent the Amendment will fos
ter thatgoal has yet to be seen

Notes
1 Colo Const art XXlX

2 Colo Const art XXIX 9 2
3 Colo Const art XXIX 9 2 1

4 Colo Const art XXIX 9 2 2
5 Colo Const art XXlX 9 2 3
6 Colo Const art XXlX 9 2 4
7 Commission Position Statement 09 04 Links to Commission

opinions can be found at wwwcolorado gov ethicscommission
8 Colo Const art XXlX 9 2 5
9 Colo Const art XXlX 9 2 6

10 Commission Position Statement 08 03
11 Commission Position Statement 09 02
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13Id
14 Colo Const art XXlX 96
15 Commission Position Statement 09 04
16 CRS 92 4 101
17 Commission Advisory Opinion 10 04 citing Section 3 3 h of the

Amendment
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04 09 07 10 01 Advisory Opinions 09 01 09 02 09 03 09 05 09 07
09 08 09 09 10 01 10 02 10 03 10 04 10 05 10 06 Letter Rulings
09 02 09 03 09 05 09 06 10 01

19 Letter Ruling 09 01

20 Id
21Colo Const art XXlX 9 3 3 a See also Colo Const art XXIX 9

2 5
22 Colo Const art XXlX 9 3 3 b
23 Colo Const art XXlX 9 3 3 c

24 Colo Const art XXIX 9 3 3 d
25 Colo Const art XXIX 9 3 3 e

26 Colo Const art XXlX 9 3 3 f
27 Colo Const art XXIX 9 3 3 g
28 Colo Const art XXlX 9 3 3 h
29 Colo Const art XXlX 9 4

30 CRS 99 2418 101 et seq statutory standards ofconduct 24 6
203 gift and honorarium reportIng 31 4 404 voting disclosure and ab
stention These standards and regulations considerablybroaden the Com
missions potential jurisdiction to a number ofareas for which enforcement
mechanisms already are in place Eg CRS 9924 18 111 112 and 113
authorize respectively the Secretary ofState the board of ethics for the
Executlve Branch and the board ofethics for the general assembly to issue

advisory opinions and review ethics complaints arising under CRS 99 24
18 101 et seq

31Colo Const art XXlX 9 5 3 a

32 The Commission may dismiss frivolous complaints without a hear

ing Colo Const art XXIX 9 5 3 c

33 Colo Const art XXlX 9 5 4
34 Colo Const art XXlX 9 5 3 d
35 Colo Const art XXlX 9 5 3 e

36 CRS 924 185 101 2
37 CRS 924 185 101 4 b II
38 CRS 924 185 101 4 b III

39 CRS 9 24 185 101 5 a It is unclear whether 1 this ultimately
defines frivolous and 2 this is inconilictwith 9 5 3 b of the Amend
ment stating that the Commission may dismiss frivolous complaints

40 CRS 924 185 101 5 b
41CRS 924 185 101 5 a

42 CRS 9 24 185 101 5 b II emphasis added

43 CRS 924 185 101 5 c

44 Although it is not defined by the statute the broad definition of

person contained in Colo Const artXXlX 9 2 could be used to establish
the scope ofwho may file a written complaint with the Commission under
Colo Const art XXlX 9 5 3 a

45 Colo Const art XXlX 9 5 3 a

46 Colo Const art XXlX 9 5 5
47 Commission Rule of Procedure 6 A Links to the Commissions

Rilles ofProcedure can be found at wwwcolorado gov ethicscommission
48 Seewwwcolorado gov ethicscommission
49 Colo Const art XXlX 9 5 1 CRS 9 24 185 101 6 See Taylor

and Toro The Colorado Independent Ethics Commission Colorados

New Super Agency 38 The Colorado Lawyer 43 March 2009
50 Commission Position Statement 08 01
51Id
52 Commission Position Statement 08 02
53 Commission Position Statement 08 03
54 Commission Position Statement 09 02
55 Commission Position Statement 09 04
56 Commission Position Statement 09 07
57 Seewww colorado gov ethicscommission
58 CRS 9 24 18 102 7 statutory definition
59 Colo Const art XXIX 97
60 DevelopmentalPathways v Ritter 178 P3d 524 Colo 2008
61Id at526
62 Id at 533
63 Id at 534

SeeAppendix DecisionTrees on next page
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Appendix DecisionTrees
Section 3 1 Is a gift ofmoney forbearance or forgiveness ofdebt permissible

Is thedonee a public official a member of
the general assembly a local government

official or a goverrlment employee

Yes In return for gift was

lawful consideration received

by donor from donee

Yes Transaction is

permissible
No Does an exception pursuant

to 3 3 a to h apply

Section 3 2 Is a gift or thingofvalue permissible

Is the donee a public official a member of
the general assembly a local government

official a government employee or a

spouse or child ofany oftheabove

Yes Is the value ofthe gift
greater than S50

i

Yes Inreturn for gift was

lawful consideration received by
donorfrom donee

Yes Transaction is

permissible
No Does an exception pursuant

to S 3 3a to h apply

Yes Gift is permissible

When reviewing questions arising under Sections 3 1 and 3 2 it is important to remember that the exceptions set forth in Section
3 3 are numerous Further the interpretation ofthe exceptions is the subject ofseveral Commission opinions
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Section 3 4 Is a gift from a professional lobbyist permissible

Is the donor a professional lobbyist

Yes Did the donor knowingly
offer give or arrange to give

the gift

No Gift is permissible Yes Is thegift a gift ofany value
or any other thing ofvalue payment
for a meal payment for a beverage

or payment for any otheritem
to be consumed

No Gift is permissible Yes Is the done a member of

the donor s immediate family

Section 4 Is representation after holding officepermissible

Was the person a statewide elected office
holder or memberofthe general assembly

No Section 4does
notapply

Yes Will thatperson bepersonally represent
ing anotherperson or entity for compensation
before any other statewide elected office holder

ormemberofthe general assembly

No Representation
is permissible

Yes Representation is

impermissible

lSS 5
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