
Fourteen states, including 
Colorado, have medical marijuana 
laws: Alaska, California, Hawaii, Maine, 
Maryland, Michigan, Montana, Nevada, 
New Mexico, Oregon, Rhode Island, 
Vermont, and Washington1. Colorado’s 
medical marijuana law is Amendment 
202, a citizen initiated amendment to the 
Colorado Constitution that passed in 
2000 by 54 percent of the vote.3 

Why now?
Medical marijuana remained 
inconspicuous for many years with only 
5,000 people registered with the state  
as of January 2009 and only a few 
dispensaries operating in the state.4 
Things changed when U.S. Attorney 
General Eric Holder announced on  
Feb. 25, 2009, that the Drug 
Enforcement Administration would no 
longer raid dispensaries that are legally 
established under state law. Deputy 
Attorney General David Ogden released 
a memo dated Oct. 19, 2009, 
authorizing the medical use of marijuana 
so long as it complies with state law. 
Colorado now has more than 13,000 
patients on the registry5 and some

1   �U.S. Department of Justice, Justice 
News, found at www.justice.gov/opa/
pr/2009/October/09-ag-1119.html

2   �Colorado Constitution Amendment XX. 
(Codified at Colorado Constitution Article 
XVIII, § 14.)

3   �Colorado Secretary of State, Elections 
Center, found at www.elections.colorado.
gov/Default.aspx?PageMenuID=1440

4   �Joel Warner, “Cash Crop,” Westword, 
Sept. 10-16, 2009, at 11. �

5   �Colorado Department of Public Health 
and Environment, Medical Marijuana 
Registry Program Update (2009), 
found at www.cdphe.state.co.us/hs/
Medicalmarijuana/marijuanaupdate.html

100 operational medical marijuana 
dispensaries.6 
Amendment 20 protects a patient,  
his or her primary caregiver, and doctors 
from criminal prosecution for the 
acquisition, possession, production, use, 
or transportation of marijuana and 
related paraphernalia under certain 
circumstances.7 Patients that have been 
diagnosed by a medical doctor with a 
debilitating medical condition like 
cancer, glaucoma, HIV, AIDS, multiple 
sclerosis, severe pain, muscle spasms, 
or severe nausea are eligible to obtain 
medical marijuana with a doctor’s 
recommendation that the debilitating 
medical condition could be relieved by 
the drug.8 A single medical marijuana 
patient and his or her primary caregiver 
may collectively possess two ounces of 
marijuana in usable form and six plants, 
only three of which may be mature, 
flowering plants that are producing a 
usable form of marijuana.9 
Amendment 20 defines “primary 
caregiver” as a person other than the 
patient and the patient’s physician who 
is 18 years of age or older and has a 
significant responsibility for managing 
the well-being of a patient who has a 
debilitating medical condition.10 
“Significant responsibility for managing 

6 �L ynn Bartels, “Denver lawmaker wants 
medical-pot rules clarified,” The Denver 
Post, Oct. 22, 2009, found at  
www.denverpost.com/search/
ci_13613617

7 �C olorado Constitution Article XVIII, § 
14(2)(b).

8 �C olorado Constitution Article XVIII, § 
14(1)(a).

9 �C olorado Constitution Article XVIII, § 
14(4)(a).

10 �C olorado Constitution Article. XVIII, § 
14(1)(f).

the well-being of a patient” has been 
defined by the Colorado Department of 
Public Health and Environment to 
include providing medical marijuana.11 

Medical marijuana dispensaries
The term “primary caregiver” is 
important because it is the authority 
through which businesses are 
establishing dispensaries. Dispensaries 
may offer a number of services to 
patients like safely providing medical 
marijuana, expertise, alternative forms 
to smoking for ingestion of medical 
marijuana, including edibles to patients 
who do not smoke, and a wide array of 
social services including massage, 
meals, community meetings, and 
more.12 
Medical Marijuana dispensaries are not 
defined or addressed in Amendment 20, 
and there is no regulation of 
dispensaries at the state level.13 Of the 
states that permit medical marijuana, 
only California, New Mexico, and Rhode 
Island have laws specifically pertaining 
to medical marijuana dispensaries. 
The Colorado Department of Public 
Health and Environment (CDPHE) is 
delegated the authority to hold the 
confidential patient registry, issue patient 
identification cards,14 and promulgate 

11  5 Colorado Code Regs § 1006-2 (2009)
12 � Sensible Colorado, Medical Marijuana 

Dispensaries: Benefits And Regulation 
(2009)

13 �C olorado Department of Public Health 
and Environment, Dispensaries, found 
at www.cdphe.state.co.us/hs/medicalm-
arijuana/index.html (“Hot topics” > “How 
do I open/operate/find a dispensary?”) 

14   �Colorado Department of Public Health 
and Environment, supra note 5. 
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rules.15 In July 2009, the CDPHE 
proposed several rules and after a 
rulemaking hearing, passed some rules 
to clarify the definitions included in 
Amendment 20.16 
Currently, the sale of medical marijuana 
is not regulated by the state. As a result, 
medical marijuana dispensaries are 
being established under the theory that 
the business is a primary caregiver for 
patients with a debilitating medical 
condition who have a doctor 
recommendation to use medical 
marijuana. The operators of the 
business are the care-givers who 
acquire, possess, and transport 
marijuana for use by the patient.17 

Municipal options to consider
Municipalities are addressing the recent 
proliferation of medical marijuana 
dispensaries opening in their 
communities in a variety of ways.  
Some cities and towns have allowed the 
dispensaries to operate without 
regulation, others are taking a variety of 
approaches to regulate the dispensaries, 
while others have not allowed 
dispensaries to open. Those 
municipalities that are not regulating 
medical marijuana dispensaries are 
most likely using their existing business 
licensing procedures and treating the 
dispensary like any other business. 
Moratorium  
Some municipalities have enacted a 
moratorium to allow for a period of time 
to study the issue. Generally, new 
medical marijuana dispensaries are not 
allowed to open during the moratorium. 
Regulations 
Many of the concerns that residents, 
elected officials and law enforcement 
have about medical marijuana 
dispensaries have been addressed by 
enacting regulations at the local level. 
Municipalities have plenary police and 
existing authority from business 

15 �C olorado Revised Statutes § 25-1.5-106 
(2009).

16 � Office of the State Registrar of Vital 
Statistics, Policy No. 2008-1, Medical 
Marijuana Registry Procedure 
for Responding to Requests for 
Registrant and Caregiver Info. by Law 
Enforcement, and Requests for Patient 
Info. by the Patient (2008). 

17 �C olorado Constitution Article XVIII, § 
14(2)(b).

licensing and land use policy 
standpoints to regulate medical 
marijuana dispensaries. 
Some municipalities that are currently 
regulating medical marijuana 
dispensaries do so by:
• �employing a specialty licensing 

procedure;
• �zoning dispensaries to a defined 

district such as commercial or 
industrial areas;

• �requiring dispensaries be located a 
certain distance from schools or other 
locations; 

• �managing operational concerns i.e. the 
hours of operation, odor mitigation, 
security requirements and growing on 
premises. 

Additional regulations include a requiring 
a background investigation and requiring 
dispensaries to keep a confidential 
patient ledger. 
Charter provisions, business 
licensing procedures, zoning, 
nuisance codes, and federal law 
Municipalities that have not allowed 
medical marijuana dispensaries to open 
in their communities have done so by 
relying on charter provisions, business 
licensing procedures, zoning, or 
nuisance codes that require all 
businesses to comply with federal law 
are relying upon these provisions to 
prohibit medical marijuana dispensary 
from opening. 

How is your municipality 
addressing medical marijuana 
dispensaries?
The spreadsheet available at 
www.cml.org tracks generally how 
different municipalities are addressing 
the issue of medical marijuana 
dispensaries as of October 2009. 
Of the 95 municipalities that responded 
to CML’s survey, 45 have received 
applications from a medical marijuana 
dispensary, 26 have adopted a 
moratorium to study ways for their 
community to address medical 
marijuana, and 27 either have already or 
are considering regulating medical 
marijuana dispensaries. Fifteen of the 
95 municipalities that responded to the 
survey do not allow medical marijuana 
dispensaries to operate in their 
community. Please contact the 

municipality directly for verification and 
details. 
For additional information, see 
Amendment 20: Colorado Constitution 
Article XVIII Section 14; Powers and 
duties of the CDPHE concerning 
medical marijuana: C.R.S. § 25-1.5-106, 
Medical marijuana registry program 
rules: 5 CCR § 1006-2 and Criminal law 
prohibitions concerning medical 
marijuana: C.R.S. § 18-18-406.3.
CML has also placed a number of 
sample ordinances and research on its 
Web site, www.cml.org, Information > 
On the issues > Other issues. Contact 
Rachel Allen at rallen@cml.org,  
303-831-6411, or 866-578-0936  
if you have additional questions. 
CML is a nonprofit, nonpartisan 
organization established in 1923 and 
represents the interests of 262 cities 
and towns. For more information on 
CML, please visit www.cml.org. CMLS 
serves its member municipalities in the 
areas of advocacy, information, and 
training.
CML acknowledges Richard Williams, 
CML law clerk, for providing valuable 
research assistance for this Knowledge 
Now. 
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1) As used in this section, these terms 
are defined as follows:
(a) “Debilitating medical condition” 
means:
(I) Cancer, glaucoma, positive status for 
human immunodeficiency virus, or 
acquired immune deficiency syndrome, 
or treatment for such conditions;
(II) A chronic or debilitating disease or 
medical condition, or treatment for such 
conditions, which produces, for a 
specific patient, one or more of the 
following, and for which, in the 
professional opinion of the patient’s 
physician, such condition or conditions 
reasonably may be alleviated by the 
medical use of marijuana: cachexia; 
severe pain; severe nausea; seizures, 
including those that are characteristic of 
epilepsy; or persistent muscle spasms, 
including those that are characteristic of 
multiple sclerosis; or
(III) Any other medical condition, or 
treatment for such condition, approved 
by the state health agency, pursuant to 
its rule making authority or its approval 
of any petition submitted by a patient or 
physician as provided in this section.
(b) “Medical use” means the acquisition, 
possession, production, use, or 
transportation of marijuana or 
paraphernalia related to the 
administration of such marijuana to 
address the symptoms or effects of a 
patient’s debilitating medical condition, 
which may be authorized only after a 
diagnosis of the patient’s debilitating 
medical condition by a physician or 
physicians, as provided by this section.
(c) “Parent” means a custodial mother or 
father of a patient under the age of 
eighteen years, any person having 
custody of a patient under the age of 
eighteen years, or any person serving 
as a legal guardian for a patient under 
the age of eighteen years.
(d) “Patient” means a person who has a 
debilitating medical condition.
(e) “Physician” means a doctor of 
medicine who maintains, in good 
standing, a license to practice medicine 
issued by the state of Colorado.
(f) “Primary care-giver” means a person, 
other than the patient and the patient’s 
physician, who is eighteen years of age 

or older and has significant responsibility 
for managing the well-being of a patient 
who has a debilitating medical condition.
(g) “Registry identification card” means 
that document, issued by the state 
health agency, which identifies a patient 
authorized to engage in the medical use 
of marijuana and such patient’s primary 
care-giver, if any has been designated.
(h) “State health agency” means that 
public health related entity of state 
government designated by the governor 
to establish and maintain a confidential 
registry of patients authorized to engage 
in the medical use of marijuana and 
enact rules to administer this program.
(i) “Usable form of marijuana” means the 
seeds, leaves, buds, and flowers of the 
plant (genus) cannabis, and any mixture 
or preparation thereof, which are 
appropriate for medical use as provided 
in this section, but excludes the plant’s 
stalks, stems, and roots.
(j) “Written documentation” means a 
statement signed by a patient’s 
physician or copies of the patient’s 
pertinent medical records.
(2)(a) Except as otherwise provided in 
subsections (5), (6), and (8) of this 
section, a patient or primary care-giver 
charged with a violation of the state’s 
criminal laws related to the patient’s 
medical use of marijuana will be 
deemed to have established an 
affirmative defense to such allegation 
where:
(I) The patient was previously diagnosed 
by a physician as having a debilitating 
medical condition;
(II) The patient was advised by his or 
her physician, in the context of a bona 
fide physician-patient relationship, that 
the patient might benefit from the 
medical use of marijuana in connection 
with a debilitating medical condition; and
(III) The patient and his or her primary 
care-giver were collectively in 
possession of amounts of marijuana 
only as permitted under this section.
This affirmative defense shall not 
exclude the assertion of any other 
defense where a patient or primary care-
giver is charged with a violation of state 
law related to the patient’s medical use 
of marijuana.

(b) Effective June 1, 1999, it shall be an 
exception from the state’s criminal laws 
for any patient or primary care-giver in 
lawful possession of a registry 
identification card to engage or assist in 
the medical use of marijuana, except as 
otherwise provided in subsections (5) 
and (8) of this section.
(c) It shall be an exception from the 
state’s criminal laws for any physician to:
(I) Advise a patient whom the physician 
has diagnosed as having a debilitating 
medical condition, about the risks and 
benefits of medical use of marijuana or 
that he or she might benefit from the 
medical use of marijuana, provided that 
such advice is based upon the 
physician’s contemporaneous 
assessment of the patient’s medical 
history and current medical condition 
and a bona fide physician-patient 
relationship; or
(II) Provide a patient with written 
documentation, based upon the 
physician’s contemporaneous 
assessment of the patient’s medical 
history and current medical condition 
and a bona fide physician-patient 
relationship, stating that the patient has 
a debilitating medical condition and 
might benefit from the medical use of 
marijuana.
No physician shall be denied any rights 
or privileges for the acts authorized by 
this subsection.
(d) Notwithstanding the foregoing 
provisions, no person, including a 
patient or primary care-giver, shall be 
entitled to the protection of this section 
for his or her acquisition, possession, 
manufacture, production, use, sale, 
distribution, dispensing, or transportation 
of marijuana for any use other than 
medical use.
(e) Any property interest that is 
possessed, owned, or used in 
connection with the medical use of 
marijuana or acts incidental to such use, 
shall not be harmed, neglected, injured, 
or destroyed while in the possession of 
state or local law enforcement officials 
where such property has been seized in 
connection with the claimed medical use 
of marijuana. Any such property interest 
shall not be forfeited under any provision 
of state law providing for the forfeiture of 
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property other than as a sentence 
imposed after conviction of a criminal 
offense or entry of a plea of guilty to 
such offense. Marijuana and 
paraphernalia seized by state or local 
law enforcement officials from a patient 
or primary care-giver in connection with 
the claimed medical use of marijuana 
shall be returned immediately upon the 
determination of the district attorney or 
his or her designee that the patient or 
primary care-giver is entitled to the 
protection contained in this section as 
may be evidenced, for example, by a 
decision not to prosecute, the dismissal 
of charges, or acquittal.
(3) The state health agency shall create 
and maintain a confidential registry of 
patients who have applied for and are 
entitled to receive a registry identification 
card according to the criteria set forth in 
this subsection, effective June 1, 1999.
(a) No person shall be permitted to gain 
access to any information about patients 
in the state health agency’s confidential 
registry, or any information otherwise 
maintained by the state health agency 
about physicians and primary care-
givers, except for authorized employees 
of the state health agency in the course 
of their official duties and authorized 
employees of state or local law 
enforcement agencies which have 
stopped or arrested a person who 
claims to be engaged in the medical use 
of marijuana and in possession of a 
registry identification card or its 
functional equivalent, pursuant to 
paragraph (e) of this subsection (3). 
Authorized employees of state or local 
law enforcement agencies shall be 
granted access to the information 
contained within the state health 
agency’s confidential registry only for 
the purpose of verifying that an 
individual who has presented a registry 
identification card to a state or local law 
enforcement official is lawfully in 
possession of such card.
(b) In order to be placed on the state’s 
confidential registry for the medical use 
of marijuana, a patient must reside in 
Colorado and submit the completed 
application form adopted by the state 
health agency, including the following 
information, to the state health agency:
(I) The original or a copy of written 
documentation stating that the patient 
has been diagnosed with a debilitating 
medical condition and the physician’s 

conclusion that the patient might benefit 
from the medical use of marijuana;
(II) The name, address, date of birth, 
and social security number of the 
patient;
(III) The name, address, and telephone 
number of the patient’s physician; and
(IV) The name and address of the 
patient’s primary care-giver, if one is 
designated at the time of application.
(c) Within thirty days of receiving the 
information referred to in subparagraphs 
(3)(b)(I)-(IV), the state health agency 
shall verify medical information 
contained in the patient’s written 
documentation. The agency shall notify 
the applicant that his or her application 
for a registry identification card has been 
denied if the agency’s review of such 
documentation discloses that: the 
information required pursuant to 
paragraph (3)(b) of this section has not 
been provided or has been falsified; the 
documentation fails to state that the 
patient has a debilitating medical 
condition specified in this section or by 
state health agency rule; or the 
physician does not have a license to 
practice medicine issued by the state of 
Colorado. Otherwise, not more than five 
days after verifying such information, the 
state health agency shall issue one 
serially numbered registry identification 
card to the patient, stating:
(I) The patient’s name, address, date of 
birth, and social security number;
(II) That the patient’s name has been 
certified to the state health agency as a 
person who has a debilitating medical 
condition, whereby the patient may 
address such condition with the medical 
use of marijuana;
(III) The date of issuance of the registry 
identification card and the date of 
expiration of such card, which shall be 
one year from the date of issuance; and
(IV) The name and address of the 
patient’s primary care-giver, if any is 
designated at the time of application.
(d) Except for patients applying pursuant 
to subsection (6) of this section, where 
the state health agency, within thirty-five 
days of receipt of an application, fails to 
issue a registry identification card or fails 
to issue verbal or written notice of denial 
of such application, the patient’s 
application for such card will be deemed 
to have been approved. Receipt shall be 
deemed to have occurred upon delivery 

to the state health agency, or deposit in 
the United States mails. Notwithstanding 
the foregoing, no application shall be 
deemed received prior to June 1, 1999. 
A patient who is questioned by any state 
or local law enforcement official about 
his or her medical use of marijuana shall 
provide a copy of the application 
submitted to the state health agency, 
including the written documentation and 
proof of the date of mailing or other 
transmission of the written 
documentation for delivery to the state 
health agency, which shall be accorded 
the same legal effect as a registry 
identification card, until such time as the 
patient receives notice that the 
application has been denied.
(e) A patient whose application has been 
denied by the state health agency may 
not reapply during the six months 
following the date of the denial and may 
not use an application for a registry 
identification card as provided in 
paragraph (3)(d) of this section. The 
denial of a registry identification card 
shall be considered a final agency 
action. Only the patient whose 
application has been denied shall have 
standing to contest the agency action.
(f) When there has been a change in the 
name, address, physician, or primary 
care-giver of a patient who has qualified 
for a registry identification card, that 
patient must notify the state health 
agency of any such change within ten 
days. A patient who has not designated 
a primary care-giver at the time of 
application to the state health agency 
may do so in writing at any time during 
the effective period of the registry 
identification card, and the primary care-
giver may act in this capacity after such 
designation. To maintain an effective 
registry identification card, a patient 
must annually resubmit, at least thirty 
days prior to the expiration date stated 
on the registry identification card, 
updated written documentation to the 
state health agency, as well as the name 
and address of the patient’s primary 
care-giver, if any is designated at such 
time.
(g) Authorized employees of state or 
local law enforcement agencies shall 
immediately notify the state health 
agency when any person in possession 
of a registry identification card has been 
determined by a court of law to have 
willfully violated the provisions of this 
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section or its implementing legislation, or 
has pled guilty to such offense.
(h) A patient who no longer has a 
debilitating medical condition shall return 
his or her registry identification card to 
the state health agency within twenty-
four hours of receiving such diagnosis 
by his or her physician.
(i) The state health agency may 
determine and levy reasonable fees to 
pay for any direct or indirect 
administrative costs associated with its 
role in this program.
(4)(a) A patient may engage in the 
medical use of marijuana, with no more 
marijuana than is medically necessary to 
address a debilitating medical condition. 
A patient’s medical use of marijuana, 
within the following limits, is lawful:
(I) No more than two ounces of a usable 
form of marijuana; and
(II) No more than six marijuana plants, 
with three or fewer being mature, 
flowering plants that are producing a 
usable form of marijuana.
(b) For quantities of marijuana in excess 
of these amounts, a patient or his or her 
primary care-giver may raise as an 
affirmative defense to charges of 
violation of state law that such greater 
amounts were medically necessary to 
address the patient’s debilitating medical 
condition.
(5)(a) No patient shall:
(I) Engage in the medical use of 
marijuana in a way that endangers the 
health or well-being of any person; or
(II) Engage in the medical use of 
marijuana in plain view of, or in a place 
open to, the general public.
(b) In addition to any other penalties 
provided by law, the state health agency 
shall revoke for a period of one year the 
registry identification card of any patient 
found to have willfully violated the 
provisions of this section or the 
implementing legislation adopted by the 
general assembly.
(6) Notwithstanding paragraphs (2)(a) 
and (3)(d) of this section, no patient 
under eighteen years of age shall 
engage in the medical use of marijuana 
unless:
(a) Two physicians have diagnosed the 
patient as having a debilitating medical 
condition;
(b) One of the physicians referred to in 
paragraph (6)(a) has explained the 

possible risks and benefits of medical 
use of marijuana to the patient and each 
of the patient’s parents residing in 
Colorado;
(c) The physicians referred to in 
paragraph (6)(b) has provided the 
patient with the written documentation, 
specified in subparagraph (3)(b)(I);
(d) Each of the patient’s parents residing 
in Colorado consent in writing to the 
state health agency to permit the patient 
to engage in the medical use of 
marijuana;
(e) A parent residing in Colorado 
consents in writing to serve as a 
patient’s primary care-giver;
(f) A parent serving as a primary care-
giver completes and submits an 
application for a registry identification 
card as provided in subparagraph (3)(b) 
of this section and the written consents 
referred to in paragraph (6)(d) to the 
state health agency;
(g) The state health agency approves 
the patient’s application and transmits 
the patient’s registry identification card 
to the parent designated as a primary 
care-giver;
(h) The patient and primary care-giver 
collectively possess amounts of 
marijuana no greater than those 
specified in subparagraph (4)(a)(I) and 
(II); and
(i) The primary care-giver controls the 
acquisition of such marijuana and the 
dosage and frequency of its use by the 
patient.
(7) Not later than March 1, 1999, the 
governor shall designate, by executive 
order, the state health agency as 
defined in paragraph (1)(g) of this 
section.
(8) Not later than April 30, 1999, the 
General Assembly shall define such 
terms and enact such legislation as may 
be necessary for implementation of this 
section, as well as determine and enact 
criminal penalties for:
(a) Fraudulent representation of a 
medical condition by a patient to a 
physician, state health agency, or state 
or local law enforcement official for the 
purpose of falsely obtaining a registry 
identification card or avoiding arrest and 
prosecution;
(b) Fraudulent use or theft of any 
person’s registry identification card to 
acquire, possess, produce, use, sell, 
distribute, or transport marijuana, 

including but not limited to cards that are 
required to be returned where patients 
are no longer diagnosed as having a 
debilitating medical condition;
(c) Fraudulent production or 
counterfeiting of, or tampering with, one 
or more registry identification cards; or
(d) Breach of confidentiality of 
information provided to or by the state 
health agency.
(9) Not later than June 1, 1999, the state 
health agency shall develop and make 
available to residents of Colorado an 
application form for persons seeking to 
be listed on the confidential registry of 
patients. By such date, the state health 
agency shall also enact rules of 
administration, including but not limited 
to rules governing the establishment and 
confidentiality of the registry, the 
verification of medical information, the 
issuance and form of registry 
identification cards, communications 
with law enforcement officials about 
registry identification cards that have 
been suspended where a patient is no 
longer diagnosed as having a 
debilitating medical condition, and the 
manner in which the agency may 
consider adding debilitating medical 
conditions to the list provided in this 
section. Beginning June 1, 1999, the 
state health agency shall accept 
physician or patient initiated petitions to 
add debilitating medical conditions to the 
list provided in this section and, after 
such hearing as the state health agency 
deems appropriate, shall approve or 
deny such petitions within one hundred 
eighty days of submission. The decision 
to approve or deny a petition shall be 
considered a final agency action.
(10)(a) No governmental, private, or any 
other health insurance provider shall be 
required to be liable for any claim for 
reimbursement for the medical use of 
marijuana.
(b) Nothing in this section shall require 
any employer to accommodate the 
medical use of marijuana in any work 
place.
(11) Unless otherwise provided by this 
section, all provisions of this section 
shall become effective upon official 
declaration of the vote hereon by 
proclamation of the governor, pursuant 
to article V, section (1)(4), and shall 
apply to acts or offenses committed on 
or after that date.
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